Penal System (1)

Theories of Sentencing & Factors
By the end of this unit you will be able to (AO1):





Explain the theories of sentencing and illustrate them with examples link to the justice system of England and Wales.
Understand what is meant by the terms ‘mitigating’ and ‘aggravating’ factors.
Describe the particular effect a plea of guilty may have on the sentencing of D.
Gain an overview of the sentencing process and how it works in both the Crown and the Magistrates’ Court.

You will also be able to (AO2):



Evaluate how effective each of these theories is at reducing crime and deterring further offending
Apply your understanding to determine what would influence a judge in sentencing.

End of Unit Assessment:
You will be assessed through a 30 mark DRAG test, on the whole of sentencing, once we have also looked at adult and youth
sentencing. You will also complete a past exam question on the theories of sentencing. You will also complete the question below:
Describe the aims and factors which are taken into account when sentencing an adult offender.
Discuss the effectiveness of the aims of sentencing
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Defendant One: Alexander Jackson
What did he do?

What was the plea?
Which court was it heard in and why?
Who determines sentencing for the defendant?

Relevant information from the police
officer:

Relevant information from the Victim:

Will the fact that the victims were at home at the time of the break-in affect your sentence?

Judge’s response:

Do you think the fact that an item of sentimental value was taken is significant?

Judge’s response:

Mitigating Factors

Aggravating factors

Would a genuine commitment from Alex to come off drugs affect your sentence?

Judge’s response:

What other circumstances might be relevant in sentencing:

Sentence choices:
1.
2.
3.
4.

Prison: 2.5 years ( ½ in custody + ½ monitored in the community )
Prison: 3.5 years ( ½ in custody + ½ monitored in the community )
Prison: 4.5 years ( ½ in custody + ½ monitored in the community )
Prison: 6 years ( ½ in custody + ½ monitored in the community )

I would chose option

because…

He was actually given option

What is the purpose of sentencing Alex?

because…

Defendant Two: Chris Williams
What did he do?

What was the plea?
Which court was it heard in?

What is the relevant evidence from the
victim?

Relevant information from the defendant?

Will the fact that Mrs Dixon is elderly influence your sentence?

Yes

Not sure

No

Judge’s response:

Do you think the fact that Chris was provoked is significant?

Yes

Not sure

No

Judge’s response:

Mitigating Factors

Aggravating factors

Will the fact that Chris pleaded guilty from the start affect your sentence?

Yes

Not sure

No

Judge’s response:

Sentence choices:
1.
2.
3.
4.

Fine: £300
Community sentence: 80 hours unpaid work + £100 compensation + £90 costs
Community sentence: 200 hours unpaid work + weekly supervision meetings with a probation officer for 2 years
Prison: up to 3 months ( ½ in custody + ½ monitored in the community )

I would chose option

He was actually given option

because…

because…

What are we trying to do when we sentence D?
D committed a crime. D should be punished. Right?

Well, it’s not quite that straightforward.
No one theory really covers everything that we are trying to do. After all we might want to punish D, but we also want to
make sure he doesn’t do it again and we might even want, as his victim, some payback, as well as protect the public from
him! That’s a lot to do with one measly sentence.
All of this means that when the court is sentencing D, they may look at a number of different aims and theories when
deciding on sentence, and they may refer to a number of them as they did in the You Be the Judge scenarios we have
already looked at.
Precisely which one the judge uses varies depending on their preferences and the current focus of the criminal law. For
example, in the Victorian era they simply wanted to punish all the offenders, however in the last twenty years, there has
been a move towards focusing on helping D not to commit further offences, what we call retruibution.

The actual aims the judge must consider come from….

s.142 Criminal Justice Act 2003
In sentencing a defendant, the court must have regard to:
1.

The need to reduce the crime rate

2.

The need to punish D for having committed an offence

3.

The need to change the offending behaviour

4.

The need to deter the offender from reoffending, and to deter the public by example

5.

The need to protect the public

6.

The need to compensate both the victim and society.

Student Tasks:
1.

Rank the aims in the order you think they should be in, with 1 the most important, and 6 the least.

Explain why you chose that as your most important aim:

2.

Can you think of an example of each one, just using your everyday knowledge of the law? Write it below each.

Challenge: Which aim of sentencing is not in the act? Why do you think that is?

Aim One:

Retribution.
An eye for an eye...
Simple – the punishment should fit the crime.
The idea is that because D has committed the act they deserve the punishment in proportion to the offence. There is a strong element
of revenge here, both by society and the victim. This theory is concerned with the ................................ not the ..............................
Task:

Look at the following scenarios, what punishment would YOU give them to fit the crime?
Be as inventive as you like!

Scenario

Retributive Sentence

John breaks into Ethel’s house and steals the
vase with her husband’s remains, and a
diamond broach he gave her.
Tom stabs Steven to death because he took the
last cup of coffee from the machine and did not
apologise.
Sophia plants a bomb in an all boys school as
she thinks that they are all evil and plotting
against her. It explodes, killing the boys.
Lewis rapes Susan, whom he is good friends
with.

Examples from our jurisdiction

Examples from other jurisdictions.

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Aim Two:

Denunciation
This is society expressing is disapproval of the crime. It is generally carried out by the media,
or campaigns in this country., but in Lord Denning’s words:

“Punishment is the way in which society expresses its denunciation of
what D is doing.”

Denunciation increasingly reflects our moral boundaries. And they seem to get more and
more severe!

Examples from our jurisdictions:

Note: This is the only aim which is not present in the 2003 Act, though it has informed other Acts of Parliament.

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Aim Three:

Protection of the Public/ Incapacitation
This theory focuses on the fact that an individual has the right to be protected from those who may
be a threat to them. One of the issues with this is that we are trying to prevent future crimes and
therefore sentencing on the basis of what D might do rather than what they have done.

Student Task: Read the enclosed article on the ‘whole lifers’ and answer the questions below:
1.

How many prisoners are on a whole life tariff?

2.

Why would a whole life tariff be handed down by a judge?

3.

How does this sentence protect the public and incapacitate the offender?

4.

What is the recent challenge to the whole life tariff?

Examples from our jurisdictions:

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Dale Cregan: One-eyed gangster joins 'whole life' jail sentence list

30-year-old joins small group of prisoners whose crimes are deemed so
appalling they will spend the rest of their lives behind bars
Thursday 13 June 2013
Independent.co.uk
Dale Cregan has joined the small group of prisoners whose crimes are deemed so appalling they will
spend the rest of their lives behind bars.
The 30-year-old today received a whole life sentence for the murder of killing of policewomen Nicola Hughes and Fiona
Bone, and father and son David and Mark Short.
According to Ministry of Justice figures, today's sentencing takes the number of prisoners for whom life means life to 49 –
the most recent of which is Mark Bridger, who killed five-year-old April Jones.
Many of those on the whole life tariff list committed crimes so shocking that their names remain etched on the public
memory decades later.
Notorious cases include Moors Murderer Ian Brady, who tortured and murdered children along with accomplice Myra
Hindley, as well as murderer and robber Donald Neilson, “The Black Panther”, who shot and killed three sub-postmasters.
In 2008 club bouncer Levi Bellfield was told he would die in prison for murdering two young women and trying to murder
a third.
In the same month, Steve Wright was also given a “whole life” term for the murders of five prostitutes in Ipswich, as he
was told his “targeted campaign of murder” warranted the harshest punishment available to the judge.
The only woman on the list is Rose West, who was convicted in 1995. A killing spree with husband Fred saw 10 young
women murdered - eight within a two-year period.
Soham murderer Ian Huntley is not on the whole life tariff list. He is serving a 40-year minimum term. Huntley was
convicted of murdering 10-year-olds Holly Wells and Jessica Chapman in 2003.
And earlier this year Stuart Hazell, who finally admitted killing schoolgirl Tia Sharp and hiding her body in the loft of the
home he shared with her grandmother, was also given a 38-year minimum term, rather than a whole life tariff.
The issue of whether “life means life” remains a contentious one.
Killer Jeremy Bamber, convicted of killing his adoptive parents, sister and her two young children in 1985, is battling, along
with two other murderers, against their “whole-life” jail terms, appealing to judges in Europe to rule that it breaches their
human rights.
In 2011 the European Court of Human Rights backed the UK, ruling it was not “grossly disproportionate” for the country's
notorious criminals to be imprisoned indefinitely.
In a separate case in November, the London Court of Appeal upheld the principle that whole life sentences do not violate
human rights as long as jail without possibility of release is “reserved for the few exceptionally serious offences”.
Lawyers for Bamber; Douglas Vinter, convicted of stabbing his wife in February 2008, having already served nine years for
stabbing to death a work colleague in 1996; and Peter Moore, convicted of killing four gay men in 1995, have appealed to
the 17-judge Grand Chamber of the European Court of Human Rights, calling for a definitive ruling that whole life jail
amounts to “inhuman or degrading treatment or punishment” banned by the European Human Rights Convention.

Aim Four:

Deterrence
This operates on the “fear of future punishment” and is aimed at trying to deter D
or others from committing crimes and reducing future levels of punishment .After
all, scaring people does work... doesn’t it?
There are two types of deterrence:

General and Individual.

General

Individual

By showing how horrible the consequences might be, the
hope is that no one else will commit the crime. This relies
on publicity and offenders thinking before they act.

The aim is to stop D himself from committing future
offences. Sometimes this involves a ‘short, sharp shock’.

Examples
 Sentences for rioters
 R v Whitton 1985
 CCTV

Examples
 Naming child offenders
 ASBO ‘posters’
 Custodial sentences

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Aim Five:

Rehabilitation
This approach aims to reform the behaviour of D and assumes
that the problem is with the offender and not with society.
By reforming D, the aim is to stop the behaviour which caused
the crime in the first place. This is a relatively new development in
the law, and is really reflecting changing attitudes to punishment,
as well as a wish to produce individualised sentences. This is
particularly important for youth offenders.
This means that the focus of the aim is the
rather than
.

Examples from our jurisdictions:

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Aim Six:

Reparation
This penalty aims to compensate the victim or society for the crime, allowing D to
make restitution or pay over a sum of money.

Student Task: Read the enclosed article. Do you agree with the principle of Mrs A’s case?
Should she be able to recover compensation from Mr Hoare? Why/ Why not?

Under s.130 Powers of the Criminal Courts (Sentencing ) Act 2000, the court is under a duty to make a compensation order in addition
to any other punishment. If the court chooses not to make the order, they have to say why!

Examples from our jurisdictions:

Is this an effective aim?
All of you will be able to identify one positive and one negative thing about this aim
Most of you will be able to support your point with reference to a clearly explained example
Some of you will be able to talk about the limitations of this as an aim of sentencing.

Lords win for Lotto rapist victim
A woman whose life was ruined by a sex attacker who went on
to win £7m on the National Lottery has won the right to claim
compensation from him.
Iorworth Hoare, 53, was jailed for life in May 1989 for the
attempted rape of a 59-year-old woman, Mrs A, in Leeds.
He won £7m when he bought a lottery ticket while on day
release from jail.
Five Law Lords ruled unanimously in favour of Mrs A, who
asked for a change to a law which bars damages claims made
more than six years after the event.
Four other appeals by people alleging sexual abuse many years
ago also succeeded. These victims will now also be able to go
to court to claim damages.
I am both delighted and relieved that I have succeeded in
changing the law which will provide others in the future with
the hope of achieving justice
Statement by Mrs A
All the cases have been sent back to the High Court to be
reconsidered in the light of the House of Lords findings.
The Law Lords said that in all the cases High Court judges can
exercise their discretion in deciding whether or not to hear
compensation cases involving abuse.
In a statement released through her solicitor, Mrs A said: "I am
both delighted and relieved that my appeal to the House of
Lords has been successful and that I have succeeded in
changing a law which will provide others in the future with a
means of achieving justice.
"It was this, rather than financial gain, which motivated me to
begin this process two years ago.
"It is to be hoped that my claim for damages against Iorworth
Hoare will now be brought to a speedy resolution without the
need for me to endure further protracted litigation.
"I hope that many others in the future will be able to benefit
from the change in the law which I helped to bring about."
She had argued that Hoare should be made to pay for his
"violent and disgusting sexual assault" that had left her
mentally scarred.

She received just £5,000 from the Criminal Injuries
Compensation Board after the attack in February 1988.
Hoare was also jailed several times for a string of six sex
attacks, including rape, two attempted rapes and three
indecent assaults, during the 1970s and 1980s.
He now lives in a £700,000 mansion in Ponteland,
Northumberland after he was one of three winners to share a
£21m Lotto Extra jackpot on 7 August 2004.
Hoare had bought the ticket while on day release from Leyhill
open prison in Gloucestershire and has enjoyed a life of luxury
since he was freed on parole in March 2005.
In the same year Hoare was released, a High Court judge ruled
a compensation claim by Mrs A was outside the legal six-year
limit. The Appeal Court upheld that decision.
Historic claims
The Law Lords had been examining whether it was fair to
preclude claims six years after an attack, or, in child abuse
cases, more than six years after the victim reaches 18.
Speaking to the BBC, Mrs A's daughter said the legal battle had
taken its toll on her mother and family.
She said her mother was "not a person to stand back".
"She's never been a wallflower in that sense. She's vulnerable
but she's also strong."
She said the enormity of the victory would only sink in later.
"I think you go through a sequence of events and all of sudden
you think, hang on, you know two or three years ago, we
wondered, could we actually do it and yes, well blimey here we
are."
Their ruling in favour of Mrs A could pave the way for
thousands of actions by victims of sex abuse to make historic
claims against their attackers, some dating back many years.
Victim Support welcomed the ruling but said it would help only
a small number of people.
Spokesman Paul Fawcett said: "It's very good news for her but
the wider significance is questionable because the vast majority
of offenders don't have assets to chase.

Luxury lifestyle
Mrs A, a retired teacher, did not sue for damages at the time of
Hoare's imprisonment because she had been told his lack of
funds would have made it pointless

"We have long campaigned for a public fund to allow the
courts to award compensation, leaving it to the courts to
recover assets from the offender and allowing the victim to
walk away and put the crime behind them."

How do we sentence people?
Sentencing is a question of law, and so a matter for the
or
to decide. This is
punishment which is most appropriate having considered both the personal circumstances of D and the circumstances of the crime,
as well as the powers of the courts and any relevant statutory limitations.
Before we take a look at the different types of sentence available, in the next unit, we need to have a look at what is taken into
consideration. Amongst others that includes:

Previous Convictions

Medical Reports

D’s Finances

Pre-sentence Reports

Mitigating and Aggravating Factors
These are other things which are taken into account in deciding the exact sentence D will receive. Using the boxes below, how many
can you remember? These are the things which the judge may take into account:

For each of your examples, explain why it mitigates or aggravates the sentence.

MITIGATING FACTORS

AGGRAVATING FACTORS

Means:

Means:

Examples:

Examples:

One factor you must all be know....

I plead guilty!
Why do we reduce sentencing for those who plead guilty?

What happens then?
Well, simple really: your sentence may be reduced.
It generally is cut by a third, if you plead guilty as early as possible....

But the Sentencing Council (who were put in charge of sentencing under the Criminal Justice Act 2003.) issued new
guidelines:

Student Task: Read the enclosed article:
1.

How have the rules changed?

2.

Why did the rules change?

3.

What are the facts of R v Webster?

4.

How would the change in the rules have altered his sentence?

5.

Do you agree with them? Why? Why not?

Important Point:
The amount that D can reduce his sentence by also depends on the point at which he pleads guilty. If this occurs after
the trial has actually started, it is reduced by …………. Whereas if it is before the trial begins and after the trial is set it
goes up to …………….

Should we reduce the sentencing for guilty pleas? Why/ why not?

Challenge: support your conclusion with reference to both the aims of sentencing and a case

July 20, 2007

Smaller sentence reductions for guilty pleas
Times Online and PA
Criminals who plead guilty in the face of overwhelming
evidence - such as being caught in the act – will get less time
off their sentence, it was announced today.
The current rules, which allow a discount of up to a third for
pleading guilty, will be cut to a fifth from Monday, the
Sentencing Guidelines Council (SGC) said.
A review was launched after former home secretary John
Reid and former Attorney- General Lord Goldsmith expressed
concern that the one third rule was too lenient.
New guidelines from the SGC say that in most cases a
maximum one third should be cut from sentences handed to
criminals who admit guilt at a very early stage of
proceedings.
But in cases where the prosecution case is overwhelming, the
document said a “recommended reduction of 20 per cent is
likely to be appropriate where the guilty plea was indicated
at the first available opportunity”.
SGC member and vice-president of the Court of Appeal Sir
David Latham said: “Every defendant who is guilty should be
encouraged to indicate that guilt at the first reasonable
opportunity. That is the purpose of giving credit through
reduced sentences.”
Mr Reid expressed dismay that paedophile babysitter Alan
Webster won a third off his sentence after police confronted
him with sickening photographs of his abuse, effectively
giving him no choice but to enter a guilty plea.
Webster, 41, from Hatfield, Hertfordshire, raped a 12-weekold baby and took photographs of the abuse with his
girlfriend, Tanya French, 20.
Judge Findlay Baker said at the conclusion of Webster’s trial
in January last year that he would have imposed a sentence
of 18 years imprisonment.
But he noted that SGC guidelines “effectively require me to
deduct one third from the 18 years”. The sentence was
therefore reduced to 12 years.

The judge directed that Webster should serve a minimum
term of half this figure - namely six years - before his case
would be referred to the Parole Board to be considered for
early release.
If today’s proposals had been in force at the time, Webster’s
18-year starting point would have been cut by a fifth to 14
years and five months.
Today’s document said that in some cases a court may
regard a criminal’s “earliest opportunity” for admitting guilt
as being before charges were brought, possibly even during
police interview.
The new rules replace discounts set out by the SGC just two
years ago. It was the first time that SGC guidelines had been
revisited, following public concern about their impact.
Separate arrangements exist for discounts when admitting
murder - one sixth or five years off the minimum term to be
served in a life sentence, whichever is the less - and these
remain unchanged in today’s proposals.
Shadow justice secretary Nick Herbert said: “We welcome the
reduction in discount but it is imperative that every judgment
is dealt with on a case by case basis using common sense.
“There should be no automatic discount for those who are
caught red-handed and face overwhelming evidence just
because they plead guilty.”

Applying the Law:
Student Task:

Read the following scenarios, and identify the mitigating and aggravating factors which may affect the sentence?
Warning: There are some tricky ones 

Problem
VIc is badly beaten when a burglar,
Bob, breaks into his house. Bob takes
his life savings (£300) and his TV and
DVD (worth £180 – for which he is not
insured), two windows are also
broken.

Mavis, who is a single mother and a
drug dealer, steals Arthur’s wallet.
Arthur is a 24 year old banker.

Wallace, a 6’’4’ ex-boxer aged 30
snatches Greta’s handbag, knocking
her to the ground. Greta is 84 and
suffers a broken hip.

Strawberry, an 8 year old girl, takes a
mars bar from Tesco. It is her first
offence and she pleads guilty.

Inez, who is a single mother, steals a
jar of baby food worth £3.00 from
BigShop.

Girt, who is a company director,
embezzles £40,000 from her
company’s pension funds.

Norman steals 40 rolls of tin foil from
BigShop to prevent aliens attacking
his coal shed.

Melvin, who is 19, steals a TV from the
back of an unattended van. It is worth
£150. He pleads not guilty, but
changes his mind just before trial.

Arnold jumps a red traffic light whilst
taking his pregnant wife to hospital.

Not
Yes
Nosure

Mitigating and Aggravating factors

