Sentencing [2]

Adult Sentencing.
By the end of this unit you will be able to (AO1):




Understand the different kinds of custodial sentences available for adults
Describe the changes to adult sentencing under LAPSO 2012
Explain the other sentences which an adult offender may receive, illustrating them with well explained examples.

You will also be able to (AO2):


Apply your understanding of the sentences to a range of scenarios, to conclude on D’s liability.

Homework:
Using the feedback from your Aims of Sentencing essay, plan and write up your response to the following question,
aiming to at least meet your target grade.
(a) Describe the custodial and community sentences available for adult offenders convicted in both the Magistrates’
Court and the Crown Court. [18]
(b) Dimitri, who has two previous convictions for minor assaults, broke a shop window whilst drunk and has been
convicted of criminal damage in the Magistrates’ Court.
Explain which aims of sentencing are likely to be considered when deciding the sentence for Dimitri and suggest
possible sentences. [12]
2. Revise theories and adult sentencing for a DRAG test in two weeks’ time (aim: ALPS+1)

Key Terms….
Term
Custodial sentence

Means

Term
Life Sentence

Community Order

Discharge

Fine

Extended Sentence

Community Payback

Fixed term sentence
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Means

Sentence Type One:

Custodial Sentences
This is the most serious of the sentences, as it affects the liberty of
D and can have an impact on their entire life (jobs, family etc.)
Under the Criminal Justice Act 2003 s. 152, the court should only
impose a custodial sentence if…

…the

offence is so severe that neither a fine
alone nor a community sentence can be
justified.
(this is known as the custody threshold)

The following sentences apply to those aged over
Please be aware that, as with bail, the law in this section has been amended under LAPSO 2012, which
became effective from the 3rd December 2012

Sentence One: Life Sentence
This is the most serious sentence which our court system can impose. It is generally a period of up to 25 years which is
spent in a prison, followed by release on licence potentially for the rest of their life!
The average term served by ‘lifers’ is 14 years, but this can go up and down depending on factors.

There are a number of different types of life sentence.
Can you match the sentence to the description?

This depends on the circumstances of
the crime and D’s responsibility. It
includes arson, manslaughter, rape and
robbery.

Mandatory Life Sentence

This means actual life, and is reserved
for the most serious offences those of
the multiple murderers, sexual sadists
etc.

Discretionary Life
Sentence

Murder. The controversy here is over the
tariff set. It can be whole life, or 30
years [police or prison officers; race or
sexual motives], or 15 years for others

.
Whole Life Tariff

2

Whole life tariffs: prisoners who will die behind bars
www.telegraph.co.uk/news/uknews/crime/7894459/Whole-life-tariffs-prisoners-who-will-die-behind-bars.html

There are 35 prisoners currently serving a 'whole-life' tariff, meaning that they can never be released, in
England and Wales.
By Tom Rowley
16 Jul 2010
The longest-serving whole-life prisoner is Ian Brady, 72, who committed the notorious ‘moors murders’ with Myra Hindley, who
died in 2002. Together they murdered five children, aged from 10 to 17, between 1963 and 1965. Four of the children had also been
sexually assaulted. The pair buried the bodies on a sparsely populated moor in South Yorkshire. Brady is imprisoned in the highsecurity Ashworth Psychiatric Hospital.
The ‘Suffolk Strangler’ Steve Wright, 41, killed five prostitutes in Ipswich in 2006.
Donald Neilson, 73, was convicted of murdering three postmasters and the 17-year-old coach firm heiress
Lesley Whittle in 1976. He is imprisoned at HMP Norwich, where he was diagnosed in 2008 with Motor Neurone Disease.
Levi Bellfield, 41, is a former bouncer jailed for killing two girls with a hammer.
Trevor Hardy, 63, is known as ‘the Beast of Manchester’ after murdering three teenage girls in the city in the 1970s. He was
sentenced in 1977 and is currently imprisoned at Wakefield Prison in West Yorkshire.
Robert Maudsley, 56, has killed three fellow prisoners while serving time for a murder he was convicted of in 1974.
Dennis Nilsen, 64, killed more than 15 men and boys between 1978 and 1983, retaining many of the corpses to commit sex acts. He
was only caught after a drain unblocking company discovered dismembered human entrails. Sentenced in 1983, he is imprisoned at
HMP Full Sutton in
Yorkshire.
Contract killer John Childs, 70, was convicted in 1980 of murdering and burning six people.
Arthur Hutchinson, 68, murdered three members of the same family just hours after the wedding of another family member. He left
their dismembered bodies in a pool of blood before raping the daughter of two of his victims. Hutchinson had previously spent
three and a half years in prison for trying to shoot his half-brother.
Rahan Arshad, 39, was convicted in 2007 of killing his wife, Uzma, as well as three children.
Jeremy Bamber, 49, was convicted of murdering five members of his family in 1985, aged just 25. He murdered his father and
mother as well as his sister and her two six-year-old sons at the family farm in the Essex village of Tolleshunt D’Arcy. He is believed
to have been motivated by a £500,000 inheritance.
David Tiley, 50, was convicted in 2007 of murdering his fiancée and raping a carer.
Victor Miller, 55, abducted a 14-year-old newspaper delivery boy in Worcestershire in 1988. He sexually assaulted and then
murdered him. Police suspect Miller was responsible for another 30 assaults.
Glyn Dix, 55, was convicted in 2005 for his second murder, after stabbing and dismembering his wife.
The ‘Railway Rapist’ John Duffy, 51, was convicted of raping and murdering two women and raping two others. He gained his
moniker because he abducted his victims from train stations.
Antony Entwistle, 58, killed a 16-year-old girl and raped two others. He was convicted in 1998.
Anthony Arkwright, 41, was convicted in 1988 of killing his two neighbours and his grandfather.
Illegal immigrant Victor Castigador, 56, burned two security guards to death and badly injured two other people in an attack on an
amusement arcade in London.
Michael Smith, 57, committed his second murder in 2007, using a bottle, while out on parole.
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Colin Ireland, 56, is known as the ‘Gay Slayer’ for murdering five gay men. He murdered the men after engaging in what they
thought was a sex game.
Mark Martin, 29, killed three women. He had wanted to be a serial killer.
Rosemary West, 56, was convicted of the torture and murder of ten young women in 1995. Her husband Fred committed two
further murders before he met her, but committed suicide before he could face trial. She is imprisoned at HMP Low Newton in
Durham.
Victors Dembovskis, 46, killed a 17-year-old girl. He was convicted in 2006.
Malcolm Green, 61, was jailed in 1991 for killing a tourist from New Zealand, five months after being released from prison for
murdering a prostitute.
Serial rapist John McGrady, 51, was convicted in 2006 of killing a 15-year-old girl.
Douglas Vinter, 40, stabbed his wife to death in his mother’s home in Middlesbrough just weeks after being released from prison
for his first murder.
Peter Moore, 69, murdered four men in Wales in 1995 “for fun”.
Andrezej Kunowski, 52, murdered a 12-year-old girl in her home. Dubbed ‘The Beast’, he had already been found guilty of 27 sexual
offences in his native Poland.
William Horncy, 55, and Kenneth Regan, 56, murdered millionaire Armajit Chohan and his family in 2003. Their bodies were washed
up on the south coast.
Phillip Heggarty, 54, was convicted in 2004 of murdering his best friend.
Stephen Ayre, 47, raped a 10-year-old boy while out on parole after serving time for a previous murder conviction.
Paul Culshaw, 41, is known as the ‘Shoelace Killer’ after strangling a 23-year-old woman with a shoelace in 2004. He has previous
convictions for rape and attempted murder.
Mark Hobson, 40, killed two twin sisters and an elderly couple in North Yorkshire. One of the victims was his girlfriend.
Hitman Paul Glen, 36, was imprisoned for his second murder in 2005. He had stabbed the wrong victim.
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Sentence Two: Mandatory Sentence
These are sentences where the minimum term is laid down in statute. This removes the judge’s discretion to sentence
on the basis of the individual cases, and often occurs where crimes have become ‘public’ focuses.


a minimum sentence of seven years’ imprisonment for a third Class A drug trafficking offence



a minimum sentence of three years for a third domestic burglary;



a minimum sentence of five years for using someone to mind a weapon



‘mandatory life sentence for people convicted of a second very serious sexual or violent offence;

More recently, this has included knife possession. Very often this is in response to an outbreak of a particular crime in
the media.
Use of a bladed or pointed article or offensive weapon in a public
place or school to threaten and cause immediate risk of serious
physical harm to another. (LASPO 2012)
This now carries a minimum of

Sentence Three: Suspended Sentence
This is where the time is custody is ‘suspended’ for a period.
The length of the sentence varies between 6 months and 2 years. This can be suspended for up to 2 years. During the
suspended period, D may be asked to complete some community work.
If D commits a further offence whilst under this sentence, then he will have to serve it in custody in addition to any
sentencing for the further offence.
Changes under LAPSO 2012
Now, the Court does not have to impose a community requirement, and even if it is breached the court may now
impose a fine, rather than imprisonment (remember we need to save money!)

Sentence Four: Fixed Term or Determinate Sentence
These are any sentence, where the judge stipulates a specific amount of time you must spend in custody.
e.g. “You are sentenced to 6 months for assault.”

Sentence Five: Home Detention Curfew
Crime and Disorder Act 1998
These apply to prisoners who are serving sentences of three months or over, but less than four years. They are
released up to 135 days early on licence, and have to stick to a curfew (normally enforced by tagging).
This is not an automatic right, and you have to apply for it!
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Sentence Six: The Big Changes to the Law under LAPSO 2012
Before the changes, we used to have two types of sentences. The first, an
extended sentence, allowed us to monitor some violent and sexual offenders for
longer when they are released, although they were still released automatically
half way through their sentence.
The second was far more controversial and an ‘indeterminate’ sentence for public
protection.
What was the problem with this second type of sentence?

The new extended sentence

s.124-5 LAPSO 2012

These are called “extended determinate sentences” This is focusing on the more dangerous offenders, as it can only
be imposed if D poses a significant risk of serious harm to the public.
In addition, D must have:
1. Previously have been convicted of a serious violent or sexual offences
2. Completed one of these specific serious violent or sexual offences again (there’s a list!)
3. Be subject to a minimum of 4 years custody for this offence
If it is imposed, they will not be released until they have served at least 2/3 of their custodial sentence, and even then
be subject to an extra period on licence (with conditions!) when they eventually are released!
Violent crime…
Sexual crime…

years
years

“Two Strikes Life Sentence”

s.122 LAPSO 2012

These are more controversial, and aimed at the most dangerous offenders. They are meant to replace the IPP, and
provide a more just sentence, but there is some controversy regarding how effective these may actually be. They may
be handed out where:
D committed a second sexual or violent crime for which they have, and will
received a sentence of 10 years or more… they will be given a life sentence instead.
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When might you be released?
Each sentence is comprised of two elements:

The time spent in custody, and the time on parole (licence)
Student Task: Complete the table below to illustrate when an offender will be released for each of the key sentences

Type of sentence

Released at…

And then…

Determinate sentence of less than 12
months

Determinate sentence of more than
12 months

Life sentence
(mandatory or discretionary)

Whole life Sentence

Home Detention Curfew

Extended determinate sentence

Challenge:

What issues are raised by custodial sentences of less than 12 months, who are given no conditions or
monitoring upon release?

Student thinking:
Why do we release people before
the end of their sentence?

Do you agree with the idea of early
release? Why? Why not?
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Which aim(s) of sentencing does
this link to and why?

Extension Work: Licensing and How it works…

Q and A: Bulger killer's licence
By Dominic Casciani
What are the rules governing the life of Jon Venables, who was convicted of the murder of James Bulger? BBC
News explains how the parole system works.
Why was Jon Venables released from prison in
2001?

No. Anyone who is sentenced to a form of life
imprisonment is never free. They are given an
opportunity to rebuild their life, but they always have
hanging over them the strict conditions of their licence.

The tariff is the time that someone sentenced to life
must serve to satisfy retribution and deterrence before
they can seek release on licence. There is no guarantee
that someone will leave jail once their tariff has passed.
The European Court of Human Rights later ruled that
the boys had the right to have their tariff - broadly, the
minimum term - set by a judge rather than a politician.

The licence, set by the Parole Board and managed by
probation officers, is at the heart of the measures to
protect the public.
In the case of Venables and Thompson, their licence
included a ban on returning to Merseyside without
written permission in specific circumstances.

In late 2000, the Lord Chief Justice, Lord Woolf, ruled
that enormous efforts had been made to rehabilitate
the pair, who were now young men, and that passing
them on to a young offenders' institution would run
the risk of unravelling the good work. He said their
tariff had expired.

They were also banned from contacting each other
ever again and were settled, with new identities, in
undisclosed locations.
How was Venables monitored?

In 2001 the Parole Board sanctioned their release and
the pair were given new identities.

Anyone on licence must work very closely with the
"offender manager", the probation officer who is
responsible for monitoring their rehabilitation.

The courts placed a lifetime ban on reporting anything
about their whereabouts - a highly unusual order
reserved for the most serious cases.

High-profile cases such as Venables and Thompson are
more complex. In these kinds of life licence cases
where anonymity is crucial to public safety, very few
people know the full details of the offender's
management to prevent information accidentally
leaking.

What factors did the Parole Board take into
account when it sanctioned their release?
The Parole Board's first duty is to the public - not the
prisoner. It asks whether the public will be safe is
someone is released.

An official in the National Offender Management
Service will have access to the entire case history - but
the probation officer on the ground only knows what
they need to do their job.

At the heart of the process is a dossier prepared within
the prison that covers the criminal, their crime and
previous convictions. It can include psychological or
psychiatric reports from the time of the offence and
subsequent assessments in prison.

If an offender is a high-profile individual who is
protected by an anonymity order, and they are moved
to another area, the original probation officer will not
be told anything about the offender's future
management to maintain that tight circle of
confidentiality.

The prisoner can submit their own arguments and
there is also a recommendation prepared by officials
on behalf of the justice secretary. It takes months for a
Parole Board to assess the material because so much is
at stake.

How can someone be recalled to prison?

Was Jon Venables a free man when he was
released?

Recall to prison is triggered by one of three
circumstances. They have either committed a crime,
behaved in a way that convinces a probation officer
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that they were about to, or breached specific
conditions.

In the case of Venables, it is highly likely that the panel
will need to prepare fresh reports and evidence.

“ You only have to fail in a very small way for them
to decide that your risk has gone up and that you
need to go back inside ”
Former inmate John Hirst

James Bulger's family will have the right to have a
written statement read out at an oral parole hearing.
If the board decides on an oral hearing, rather than
dealing with the case on paper, it is normally held in
the prison where the offender is being held.

Breaches can be technical, such as missing the exact
start of a curfew or being repeatedly late for probation
appointments.

Story from BBC NEWS

But they may also be far more serious, such as ignoring
a ban on going to the area where the victim's family
live.
John Hirst was convicted of manslaughter but
eventually allowed out on a licence.
On one occasion, he was recalled after his probation
officer suspected he was drinking and involved in
drugs.
He denied the charge and the Parole Board sanctioned
his release some three months later.
"You only have to fail in a very small way for them to
decide that your risk has gone up and that you need to
go back inside," he said.
"Every day that you are outside, you are looking over
your shoulder. You must learn to get on with your
probation officer because your freedom depends on
that relationship.
"If that relationship falls apart, they have the power to
have you arrested and taken back to prison."
What happens when someone is recalled?
A specialist public protection official at the National
Offender Management Service takes the decision to
recall a prisoner. The police make the arrest and take
the criminal to the nearest local prison.
The prisoner later receives a letter setting out why their
licence was revoked. The prisoner then decides
whether to mount a challenge.
In some minor cases, the prisoner is released after a
month. In more serious cases, the Parole Board
receives papers within 28 days and restarts the process.
Parole Board panels typically comprise three people,
usually chaired by a judge.
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Sentence Type Two:

Community Orders

s.177 Criminal Justice Act 2003
Unlike custody, these sentences apply to all of those aged
and over. This is supposed to be more effective at
rehabilitation and are supervised by the Probation Service (although there will be compulsory punitive element in each
shortly).
The order must contain one or more of 12 requirements to fulfil the purposes of sentencing laid out by the courts. The
aim is to fit the individual needs of the Offender more appropriately, and the total hours should not exceed
The actual requirements selected by the court are determined by the seriousness of the offence, the Offender’s risk
and needs.
The 12 requirements are as follows:

Community payback – 80 to 300 hours

Supervision – up to 3 years

Programme – e.g. sexual

Drug rehabilitation – treatment & test

Alcohol treatment

Mental health treatment

Residence

Specified activity – up to 60 days

Prohibited activity

Exclusion – from a place

Curfew – can be electronic monitored

Attendance centre – 12-36 hours,
under 25s.
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One of the most important things to remember about these type of sentences is that the
offender must consent to them. If they do not, they can not be given a community order.
Why might the offender consent to the programme?

What happens if they don’t attend or do the programme?
Well, simple really. The Probation Service return them to court and then they are either given an additional sentence, variation or resentenced for the original offence. This can mean a prison sentence!
What change has LAPSO introduced to this area of the law?

Applying the law:
Look at the scenarios below. Identify the relevant factors and suggest appropriate community sentences for one of
them We will model one together and you will choose one of the others.
Davina, aged 53, has been convicted of
dangerous driving and criminal damage
after she drove her car the wrong way
down the motorway and crashed into the
local school. She had forgotten to take her
medication.

Louis, aged 19, has stolen £100 from his mum to pay for
his drinking. He currently lives at home with her, and
goes out each night with his friends to drink in the town
centre

Leo, aged 26, has been convicted of criminal damage, after
he keyed his girlfriend’s car after an argument. He loses his
temper easily and has one previous conviction for breach
of peace, for which he was given a fine.
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Sentence Type Three:

FInes
s.128 Powers of Criminal Courts (Sentencing) Act 2000

This is the most common type of sentence handed down by the Magistrates’ Court and is also the most common
overall.
Remember that the Magistrates can fine individuals up to

and businesses up to

.

They are less common in the Crown Court, where fines are unlimited but they can also be combined with other
sentences if the court feels it is appropriate.
Why do you think the Magistrates Court hands out so many more fines than the Crown Court?

In imposing a fine, the court will consider the seriousness of the offence, and the offender’s ability to pay the fine. For
youths under 16, it is their parents or carers, who are deemed responsible.
There are also strict limits on the amount that youth offenders may pay.

10-13
14-17
18+

£250
£1000
£5000

What if they don’t pay?
Well, this is a major problem! According the Magistrates’ Association 50% of fines go unpaid! Often there are
deductions for early payment as well as a neat system where by the Magistrates Court can take the amount directly
out of your earnings (Criminal Justice Act 2003). So no excuses!
Even then, if you do default, it doesn’t necessarily mean that you will be sent directly to prison. The CJA also allows the
court to impose unpaid work or curfew requirements instead or disqualify them from driving – basically make their
lives as uncomfortable as possible!
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Sentence Type Four:

Others…
The one you must all know… Discharges
This is where D is convicted, but the court thinks that punishment is unnecessary. There are two types:

Conditional

D has a criminal record, but no action
is taken unless he commits a further
offence within a certain period (up to 3
years). At that point, D may be resentenced for the original crime.

Absolute

D has the conviction on record, but
no further action is taken.

Stretch and Challenge,,,,

Any other types of sentences?
There are a number of other sentences which may be handed down by the courts.
Use your research skills to explain what is meant by each of these, and link it to one of the
aims in sentencing.
Sentence

Description

Depravation & Forfeiture
Orders
Deferred Sentences

Binding over

Driving Disqualification

Compensation Order
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Aims covered?

Put it all together!
Case 1:
Defendant: Joseph Fletcher

Age: 30
Offence: Battery
Maximum Sentence: 6 months/£5,000 fine
Plea At Trial: not guilty – found guilty after a trial
FACTS:
At approximately 11.45pm on 31st December, D was involved in an argument outside a takeaway. D, who had been drinking,
and a group of his friends claimed that another group had jumped the queue and were shouting loudly. V, aged 65, tried to
calm the situation but D pushed him to the ground. As a consequence, V had slight bruising to his back but did not need
medical treatment. The shop owner phoned the police who arrived on the scene and arrested D
D has said that he is very sorry for his action, which occurred when he lost his temper for a brief moment. D has no previous
convictions and a good job.

Mitigating Factors:

Aggravating factors:

What sentence would you give to Joseph Fletcher?

Why?
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Case 2:
Defendant: Jane Townsend

Age: 25
Offence: Wounding contrary to s.20 OAPA 1861
Maximum Sentence: 5 years/ unlimited fines
Plea At Trial: guilty
FACTS:
D and V, Jamie Thompson, were in a relationship. They went out together on 6th January and during the evening, an argument
developed when D accused V of being interested in another woman. The argument continued as they walked through the city
centre. D pushed V and slapped him across the face. V’s face was cut open by D’s ring and he required 4 stitches. D said that it
was V’s vault and she is not sorry as he got what he deserved.
D has two previous convictions for assault in 2002 and 2004 and she received a fine in both cases.

Mitigating Factors:

Aggravating factors:

What sentence would you give to Joseph Fletcher?

Why?
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