G151 ELS

Police Powers:

Detention
By the end of this (final unit!) you will be able to [AO1]:
Describe the powers of the police to detain someone when they have been
lawfully arrested.
Explain the rights of the individual during detention.
Understand how interviews should be conducted and the operation of safeguards.
Describe how and when samples and searches may be conducted.

You should also be able to evaluate [A02]:
Whether the powers of detention issued to the police are sufficient.
How interviews operate and the criticisms associated with it.
Whether the individual’s rights are sufficiently protected by the current rules on searches and retention of samples.

End of Unit Assessment:
You will be assessed through a DRAG test on the whole of police powers. You will also answer a previous exam question in timed
circumstances (but we will plan it first as a class)
a)

Describe the rights of a person who is suspected of committing a serious offence, whilst detained, interviewed and searched
at the police station. [18]
b) Matilda is arrested on suspicion of burglary. She is taken to the police station and given an intimate search by a female
police officer to search for stolen credit cards. Fingerprints and a sample of blood are taken from Matilda by force. She is
detained for 30 hours before she is allowed access to legal advice. Explain whether Matilda's treatment at the police station
was lawful. [12]

Key Terms & Cases:

Term

Meaning

Term

Detention

Appropriate Adult

Strip search
Intimate search

Non-intimate
search
Intimate sample

Indictable offence

Summary offence

Triable either way
offence

Remand

Case:

Importance:

Case:

Aspinall

Grant
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You will need to know three things for this:

DETENTION

INTERVIEWS

SEARCHES AND SAMPLES

What can you learn from the Medway custody suite?
You are going to watch an episode of Coppers, which is all about detention and custody. Using what you see and
what you learn, answer the questions in as much detail as you can!

1. How many are in custody on a daily basis – both nationally and in the one custody suite?

2. How long do they keep you?

3. What do you learn about the make up of those detained by the police?

4. What is the purpose of detention?

5. What happens after their time in custody is up?

6. What do you learn about the role of the custody officer? What powers does he have?

7. What rights do the police have?

8. What rights does the individual suspect have?
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Area one:

Detention
So, you have been stop and searched, arrested, and [s.30] taken to a police station as soon as possible…
What happens next?
What is ‘detention’?
Why might the police wish to
detain someone?

Custody Officer
This is the big bloke in charge. Well… what I mean by this is that he is in charge of you whilst
in police …………………..
It is his responsibility to assess you on arrival at the police station and decide if there is
enough evidence against you to charge and release on police bail.
If there is not enough, then you may be detained in order to gather further necessary evidence
The custody officer also has the following responsibilities:
Check that the arresting officer complied with ………..
Keep the custody record
May record all of D’s possessions and search D
Ensure that you are given adequate rest, meals and reviews in accordance with Code C.
Tell you all of your rights, especially that to legal advice.

Review Custody.
He will also monitor and review you whilst in detention. If at any time he becomes aware that there is no reason for continuing
detention, then he is under a duty to order your release.
Reviews should take place at certain times:
1.
2.

Initially, not more than
Then at intervals of not less than

hours after detention.
hours.

Evaluation:
Is the custody officer a truly effective, independent person?
No because...

Yes because...

No because...

Yes because...
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Time Limits

How long can they keep you before they charge or release you?
1. Detention of normal, non-terrorist type people?
Generally speaking, a detained person should be kept for no longer than
can be extended by a further
hours if a senior officer authorises it.

hours. However, this

If the police wish to extend the detention further, they will need to go the Magistrates, who may extend
the detention up to
in total.
These extensions only apply to indictable offences.

Offence:
Means:

Summary

Triable-either way

Indictable

Examples:

2. What about terrorist type people?
This has been quite a controversial one.
At one point, the government wanted to extend it to 90 days, but this was scuppered by the House of
Lords (Parliamentary Chamber). Under the previous government, the maximum was 28 days, but this
needed to be renewed annually and the current government let it lapse.

Current Law:

It is currently a maximum of
days, and must be authorised by a
This comes from the Protection of Freedoms Act 2012.

.

The detention will be legal, if among other reasons, it is necessary...

“pending the results off an examination or analysis of relevant evidence, or of anything which is being
examined or analysed with a view to obtaining relevant evidence.”
AO2: Is this sufficiently limited?
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What are your other rights in detention?

You have a number of other safeguards as the suspect.
Some of these are automatic and some of them are ‘extras’. You will need to be able to describe a range of them.
1. Someone Informed Of Your Arrest
This can be a friend, relative or a person who is likely to take an interest in your welfare. The person should be told
that you have been arrested and where you are held. If this person is unavailable you may choose up to two
additional people.
The right can be delayed by up to
hours if it is an indictable offence and is authorised by a senior police
officer. There are four reasons for this:
1.
2.
3.
4.

Under PACE Code C, you should also have the right to speak on the phone to one person ‘for a reasonable amount
of time’, but this is not automatic!

2.

Right to consult with a legal adviser

This is the right to consult privately with a lawyer, who may be free of charge [Legal Aid provided by
the Criminal Defence Service]
You will have to sign the custody record to show that you wish to have legal advice, and should be
informed of this right both in writing and verbally by the custody officer.
If your offence is a non-imprisonable one, the advice will be given over the phone
The police station should also prominently display posters telling you of the free legal services.
As with informing someone, this can be delayed for up to 36 hours for
courts are very reluctant to do so.

R v Samuel (1988)

R v Grant (2005)
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An extra protection:
Right to an Appropriate Adult.

This is in addition to the other rights. Who does this apply to?
1.
2.

Why do you think they need extra protection?

This has been heavily criticised, and there is evidence that it is not happening. One of the suggestions is that there
should be a ‘duty psychiatrist’

R v Aspinall (1999) CA

3. Some other basics...
Clothes

Medical help

Food and Drink

Access to the
codes
Rest

Any others?
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Area Two:

Interviews
Interviews are hugely important. Both judges and juries put a lot of trust and
faith in interviews and especially confessions.
Remember:

the main aim of most interviews is to get a confession. This
allows them to solve the problem
and
.

There are still more rights which you are entitled to in an interview. These are in addition to those already identified.

1. Tape Recorded
A record of it should also be made. [Code
of which is sealed.

] There should be two copies of the tape made, at least one

Remember: you should have a solicitor present, although if there is an urgent matter or if there reason to think that
the solicitor will take forever and a day to arrive or if you don’t want one, then it may proceed without.
You may also have an interpreter and/or appropriate adult available as well. If it is an interpreter, then they will also
write a transcript of what you say in your language, which you will sign to confirm its accuracy.
Shouldn’t we just video record everything? (Code F)

Well, this is a lot more expensive, but slowly it is being rolled out across the country and used more and more
frequently. This may help to protect the rights of the individual as we can see what’s actually going on!

Thinking:
What about those ‘informal’ interviews which take place before the suspect is at the station? Many
interviews seem to take more place in police cars or outside of the police station. How do we
incorporate those more appropriately?

2. Silence
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The caution will be given to you at at least three points during your encounter with the police. Can you name them?

Challenge:

Without looking at any other notes, can you write out the caution correctly below?

Does silence incriminate you?
Before the Criminal Justice and Public Order Act 1994 ss33-9 came into effect, your silence could not
be used against you. However, the wording of the caution changed under the 1994 act
The police cannot force you to speak, but in any following trial, the judge may comment on your
failure to mention a crucial matter and that failure may form part of evidence, although it is not enough on its own.

Imagine you are the jury. Watch the interview with Steve Wright, who was subsequently convicted of the murder of
a number of women in Ipswich. What conclusions would you draw based on what you see?

Other things.
In R v Miller 1992, the police asked over

questions, and this is oppressive and thus not legal!

The room should be well lit ventilated and heated and you should be given regular breaks.
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Area Three

Searches & Samples
So, the police have a range of powers to search and take samples from a suspect. You need to be able to discuss a
range of them, and describe them clearly.

Drug Tests

Those who are 18 and over, and have committed a drugs related offence, or one in which the drugs are
suspected to have played a role, may be tested for class A drugs. The police may need the permission of a senior
officer.

Photographs, DNA and Fingerprints (Non-intimate

If the suspect has been arrested for a recordable offence (any offence which is punishable by
imprisonment), then the police may currently take both fingerprints and DNA without permission. It
doesn’t matter whether or not they are ever charged, or even convicted of the crime.
Now it used to be that these samples could be
retained indefinitely (just in case!) but in 2008,
the ECtHR ruled that this was far too broad in S

and Marper v UK
So, the law is in the process of changing. Under
the Protection of Freedoms Act 2012, there are
new safeguards in place:

Task:

Read the article over the page, and complete the following table:
Old law

When could they keep samples?

What was the problem? Why?
Why not?

New law
When will they keep samples?

Do you think it has solved the
problem? Why? Why not?

Also, under the current law the police can use the obtained samples (intimate or otherwise) as part of a speculative
search, but S should be informed that this can happen.
What does this mean?
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11 February 2011 Last updated at 14:28 BBC.co.uk

DNA profiles to be deleted from police
database
Hundreds of thousands of DNA profiles on the national database will be deleted the government has
announced.

Under the proposals, police will no longer be able to retain the DNA profile of most people who are arrested but not
subsequently convicted.

At present, the National DNA Database retains the profiles of anyone arrested, irrespective of the outcome.
The changes will bring the law in England, Wales and Northern Ireland into line with Scotland.

Under the measures, set out in the coalition's Protection of Freedoms Bill, any adult convicted of a crime, or child
convicted of a serious crime, will still have their DNA profile stored indefinitely in the national database.

But following a critical European Court of Human Rights ruling, there will be wide-ranging changes to when profiles
can otherwise be kept.

If an adult is arrested for a serious offence, but not convicted, the profile can be kept for three years with a possible
further two-year extension with court approval.

But most of those arrested for less serious offences will see their profile deleted if they are not subsequently charged.
According to the recent figures, there are almost 1.1 million profiles on the database of people without a linked
conviction - about a fifth of all those in the system.

Not all of those people will be innocent for various technical reasons, but ministers say that the vast majority of the
records will be deleted within months of the legislation being passed.

Police will have the power to retain the DNA samples of anyone arrested for any offence, even if there is no
conviction, where the individual is suspected of involvement in terrorism.

The retention of those samples would be initially for three years, with the power to ask a judge to approve two-year
extensions.

The government says its will create a new watchdog, the Commissioner for the Retention and Use of Biometric
Material, to oversee and possibly reject applications to retain DNA profiles on national security grounds.
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Home Office crime prevention minister James Brokenshire said that the policies would ensure that the database was
used for the right crime-fighting purposes. "We want to make sure that the guilty are put on it and the innocent are
taken off," he said.

But Shadow Home Secretary Yvette Cooper said: "The Government is at risk of putting political rhetoric above the
evidence from experts. They are going too far on DNA retention and are going against the evidence that shows it has
a significant impact bringing serious criminals to justice and exonerating innocent people."

The changes have been forced upon the government after a damning European Court of Human Rights judgement
which said that powers to indefinitely retain DNA records of all those arrested was disproportionate and that the tighter
rules in Scotland were fairer.

The former Labour government had already passed legislation to change the system - but the rules had not yet been
brought into force.
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Non-intimate Samples

These may be taken from the suspect, and do not require consent from the suspect, but does require permission.
Whilst it does also include DNA and fingerprints, it may also include:

Intimate Samples

This should be done by a registered medical practitioner or a nurse and requires your
consent in writing. It must be approved by a senior officer, and they can’t use reasonable
force!
What does this include? Unscramble the following:
Word

Translation…

Word

oobdl
meesn
sstiue
dufli

rueni
Bpuic rhai
Tendal sssipmreion
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General Searches

The police have the right to search the suspect on arrival at the station. They may confiscate anything which could
harm the suspect, another, be evidence, or help them escape. They should make a note of this in the

They may use reasonable force if necessary to search the suspect.

Strip Searches

This is defined as “

”.

You should only be asked to remove an article that you shouldn’t keep and if they have reasonable suspicion that
you might have concealed such an article.
You can’t remove everything at once! Much as you may like to…
It should be done in private,
By a member of the same sex.
It will need to be authorised by a senior officer.

Intimate Searches

If they have reason to believe that you have with you:
an item to cause physical injury to yourself or others
a class A drug.
This involves the searches of orifices other than the mouth.
Why do you think that the mouth is exempt?

If the search is for…
Drugs

The person who conducts it is…

Other items
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Consolidation Sheet

POWERS OF THE POLICE
To detain an individual...

LIMITATIONS ON POWER
Only for certain time limits

INDIVIDUAL RIGHTS
Custody Officer

Can delay right to legal advice...

Only if...

Right to legal advice

Can delay right to inform....

Only if...

Right to have someone informed of
detention

Can interview suspect

Must be taped and...

Appropriate adult
Interpreter

Can search suspect...
3 Types

Only if...

Must be conducted in particular way
to protect dignity and privacy of S

Non-intimate

By

Check in search

Strip search

Intimate search

Can take samples

With permission from
Intimate

By
With permission from
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Revision Questions
These should be used for revision. If you want them checked, just let me know!

1. What is most people’s first contact with the criminal justice system?
2. What are the police responsible for?
3. Which government ministry draws up the Police Codes of Practice
4. Why is it appropriate to have the ‘reasonable’ requirement in the powers to S&S, and arrest? What is it
trying to prevent?
5. What’s the main statutory provision for allowing the police to S&S?
6. Which code of practice provides guidance on what is meant by reasonable suspicion?
7. When do the police have the power to arrest under s.24 of PACE?
8. What is meant by a ‘citizen’s arrest’?
9. How long could you be detained by the police if you are charged with the crime of theft?
10. What are the rules on taping?
11. What is the position if the questioning starts before the suspect arrives at the police station?
12. Does there have to be a solicitor present?
13. In what ways does s.76 of PACE give protection to suspects?
14. What does Code C say about the conditions in which the detainee is held?
15. What is the role of the custody officer?
16. Is there a right to silence?
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