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A police officer on duty saw a motor car being driven by the appellant. The vehicle appeared to be exceeding 
the permitted speed limit. The officer stood in the path of the vehicle and signalled the appellant to stop. The 
vehicle slowed down but, when about ten yards away from the officer, accelerated hard and was driven 
straight at the officer who moved out of its way in order to avoid being knocked down. The appellant was 
charged on three counts, one of which alleged that, on the day in question, having the charge of a motor ve-
hicle, he had attempted, by wanton driving, to cause bodily harm to be done to the police officer. In relation 
to that charge the judge directed the jury that the Crown had to prove that the appellant had deliberately 
driven the vehicle wantonly and that he must have realised at the time that, unless he were to stop or there 
were some other intervening factor, such driving was likely to cause bodily harm, or that he was reckless as 
to whether bodily harm was caused, but that it was not necessary to prove an intention actually to cause 
bodily harm. The appellant was convicted on that count and appealed. 
 

Held - In order to prove the offence of attempt to commit a crime the Crown had to prove a specific intent, ie 
a decision by the accused to bring about, so far as it lay within his power, the commission of the offence 
which it was alleged that he had attempted to commit. It was not sufficient to establish that the accused knew 
or foresaw that the consequences of his act would, unless interrupted, be likely to be the commission of the 
complete offence; nor was a reckless state of mind sufficient to constitute the necessary mens rea. Accord-
ingly the judge's direction was bad in law and the appeal would be allowed (see p 198 f and g and p 200 b f h 
and j, post). 
 

Dicta of Asquith LJ in Cunliffe v Goodman [1950] 1 All ER at 724 and Lord Parker CJ in Davey v Lee [1967] 
2 All ER at 425 applied. 
 
Note 
 

For attempt to commit a crime, see 10 Halsbury's Laws (3rd Edn) 306-309, para 567, and for cases on the 
subject, see 14 Digest (Repl) 112-118, 776-818. 
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Appeal 
 

The appellant, John Patrick Mohan, was charged on an indictment containing three counts: (1) that 
on 22 April 1974 he attempted to cause grievous bodily harm to Pc Harry James Sales with intent 
to do him grievous bodily harm; (2) that on 22 April 1974, having the charge of a motor vehicle, he 
had attempted, by wanton driving, to cause bodily harm to be done to Pc Sales; (3) that on 22 April 
1974 he drove a motor vehicle on a road in a manner which was dangerous to the public. On 30 
August 1974 at the Central Criminal Court before his Honour Judge Gillis QC the appellant was 
acquitted on count 1 but convicted on counts 2 and 3. He was sentenced to 12 months' imprison-
ment on each count, to run concurrently, and was disqualified from driving for three years on count 
3. He appealed against conviction by leave of the single judge (Rees J). The facts are set out in the 
judgment of the court. 

 
A T Glass for the appellant. 
 
Antonio Bueno for the Crown. 
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4 February 1975. The following judgment was delivered. 
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delivered the following judgment of the court. This appeal is about the question what state of mind, mens rea, 
is required to be proved as an ingredient of the offence of attempting to commit a crime. 
 

The appellant was convicted on 30 August 1974, at the Central Criminal Court, of driving a motor vehicle in a 
manner dangerous to the public (count 3) and of, having charge of a vehicle, attempting by wanton driving to 
cause bodily harm to be done to Harry James Sales (count 2). He was acquitted by the jury on count 1 of the 
indictment of attempting to cause grievous bodily harm to Pc Sales with intent to cause him grievous bodily 
harm. 
 

In the afternoon of 22 April 1974 Pc Sales, in uniform, saw a motor car being driven towards him along Hill-
bury Road, Whyteleafe. The road conditions were good, visibility unimpaired and it was of course daylight. 
The officer estimated the speed of the vehicle to be in excess of the permitted limit of 30 mph. He stepped 
into the road and, by holding up his hand, signalled the driver to stop. The car slowed down. The driver ap-
peared to be looking menacingly at the officer. When the car reached a point some ten yards from the officer 
the driver suddenly increased the speed and drove straight at him. Pc Sales leapt out of the way and so 
avoided being struck. The car was driven on without stopping. Within half an hour, at the home of the appel-
lant, he and the car were identified by Pc Sales as the driver and vehicle involved in the incident. The appel-
lant denied that he was the driver and denied that his car was the one seen by the officer. At his trial these 
denials were maintained. The only issues for the jury were (1) the identification of the driver, and (2) if the 
appellant was proved to be the driver, did the evidence establish the offences charged or any of them? 
 

The jury retired at 12.21 pm and returned to court at 2.27 pm. They were not agreed on the second count but 
they did at that stage return a verdict of not guilty on count 1 and guilty on count 3. It is clear therefore that 
the jury were satisfied that the appellant was the driver of the car but were not satisfied that his state of mind 
was that of intending to cause grievous bodily harm. The judge gave the direction as to majority verdicts. At 
the instigation of one of the jurors, the foreman asked the question: 
 

'... did the judge direct the jury that it should be alleged that the act of wanton driving contain a deliberate act and likely 
to cause bodily harm, or not? [sic].' 

 
[1975] 2 All ER 193 at  195 

 

It is clear that the jury were having some difficulty in relation to the ingredients of the attempt to cause bodily 
harm by wanton driving. The foreman of the jury introduced the question in these words: 'In his objection to 
the defence's report on count 2'. This was a reference to a discussion between the judge and defending 
counsel in the course of the latter's final speech. In that discussion the judge stated that he intended to direct 
the jury contrary to the contention of counsel in relation to the element of intent in this offence. It is clear, 
therefore, that the difficulty experienced by the jury related to the very question which is raised in this appeal. 
The judge gave a further direction on this aspect. After a three-quarter hour retirement they returned a major-
ity verdict of guilty on this count. 
 

The directions of the learned judge as to 'wanton' driving are not challenged. Indeed no criticism is made as 
to any of the directions given except those relating to the requirement of intention as an ingredient in the of-
fence in count 2. The first direction as to this followed immediately after that relating to the attempt to cause 
grievous bodily harm with intent, in respect of which the judge directed that it must be proved that-- 

'he deliberately drove his car at an accelerating speed, having slowed down in response to the signal, close to the offi-
cer, in the position which the officer described in his evidence; and that by such conduct he was intending to do griev-
ous bodily harm ... ' 

 
 

The judge continued, omitting the words not relevant for present purposes: 
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'The second count is less grave. It is alternative to the first ... Looking therefore at the second charge observe the dif-
ferent language ... There the offence is an attempt to cause bodily harm by wanton driving. According to our law any 
person who causes bodily harm to another by wanton driving is guilty of a criminal offence ... Observe there is no alle-
gation in the second charge, and it is not necessary to prove that he intended to cause bodily harm. And that is why the 
second charge is much less grave than the first ... Observe again here the offence is charged as an attempt ... and an 
attempt again merely means action, doing acts, on the way to the offence. An offence which would have been com-
pleted but for something which intervened, namely, the officer stepping out of the way ... In order therefore to prove the 
second charge it has to be proved, of course, that the [appellant] was the person in question, that he deliberately drove, 
drove in a manner wholly unjustified, and recklessly, and that the driving was likely to cause bodily harm.' 

 
 

At the conclusion of the summing-up the learned judge repeated that direction in these terms: 

'In the second count you will see that the charge is an attempt to cause bodily harm by wanton driving. It has to be 
shown to you that the [appellant] deliberately, without justification, irresponsibly, drove his vehicle in such a manner as 
was likely to cause some bodily harm.' 

 
 

The final direction was that to which we have already referred as given in response to the jury's question. It 
reads: 

'In establishing count 2, in my opinion, the following must be proved: obviously that the accused was the driver; that he 
deliberately drove wantonly--and by wantonly I mean recklessly, dangerously, irresponsibly, without any sort of lawful 
justification--and he must have realised, at the time that he was driving, that such driving, unless it were to stop, or 
some other intervening factor, was likely to cause bodily harm if he went on, or he was reckless as to whether bodily 
harm was caused. It is not necessary to prove an intention actually to cause bodily harm. That is the count on which 
you have acquitted him. It has to be proved  

 
[1975] 2 All ER 193 at  196 

that he deliberately drove wantonly, realising that such wanton driving would be likely to cause, unless interrupted for 
some reason, bodily harm to Sales, or that he was reckless as to whether such bodily harm would be caused by his 
wanton driving. Have I made that quite clear?' 

 
 

The foreman answered, 'Yes.' 
 

Whether, after that final direction, the jury focussed their attention on the terms of that direction alone, or 
whether they sought to apply it together with the earlier directions cannot be known. It is unfortunate that, 
owing to some momentary confusion or infelicitous choice of words, in the final direction the judge told the 
jury that they had acquitted the appellant of an intention actually to cause bodily harm. That was not so. The 
striking features, however, of the final direction are that, whereas the judge repeats that there is no require-
ment of proof of 'intention', he departs from the earlier directions in two ways. First, by incorporating the re-
quirement that the person charged with attempt must be proved to have realised that his act or acts were 
likely, unless interrupted, to result in the commission of the completed offence. Secondly, by incorporating, 
as an alternative to realisation that the acts are likely to result in the commission of the completed offence, 
the concept of recklessness in the mind of the accused. 
 

Counsel's argument for the Crown was that the judge was right in his direction that the Crown did not have to 
prove, in relation to count 2, any intention in the mind of the appellant. His argument was that where the at-
tempt charged is an attempt to commit a crime which itself involves a specific state of mind, then to prove the 
attempt the Crown must prove that the accused had that specific state of mind, but where the attempt relates 
to a crime which does not involve a specific state of mind, the offence of attempt is proved by evidence that 
the accused committed an act or acts proximate to the commission of the complete offence and which un-
equivocally point to the completed offence being the result of the act or acts committed. Thus to prove a 
charge of attempting to cause grievous bodily harm with intent there must be proof that the accused intended 
to cause grievous bodily harm at the time of the act relied on as the attempt. But, because the offence of 
causing bodily harm by wanton or furious driving, prescribed by s 35 of the Offences against the Person Act 
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1861, does not require proof of any intention or other state of mind of the accused, proof of attempt to com-
mit that crime does not involve proof of the accused's state of mind, but only that he drove wantonly and that 
the wanton driving was proximate to, and pointed unequivocally to, bodily harm being caused thereby. 
 

The attraction of this argument is that it presents a situation in relation to attempts to commit crime which is 
simple and logical, for it requires in proof of the attempt no greater burden in respect of mens rea than is re-
quired in proof of the completed offence. The argument in its extreme form is that an attempt to commit a 
crime of strict liability is itself a strict liability offence. It is argued that the contrary view involves the proposi-
tion that the offence of attempt includes mens rea when the offence which is attempted does not and in that 
respect the attempt takes on a graver aspect than, and requires an additional burden of proof beyond that 
which relates to, the completed offence. 
 

Counsel for appellant does not shrink from this anomalous situation. His argument was expressed in words 
which he cited from Smith and Hogan's Criminal Law

a
: 

 
 
 
 

a
     3rd Edn (1973), p 191 

 
 

'Whenever the definition of the crime requires that some consequence be brought about by [the defendant's] conduct, it 
must be proved, on a charge of attempting to commit that crime, that [the defendant] intends that consequence; and 
this is so even if, on a charge of committing the complete crime, recklessness as to that consequence--or even some 
lesser degree of mens rea--would suffice.' 

 
 

That, counsel argued, is an accurate statement of the law. 
[1975] 2 All ER 193 at  197 

 

In support of his argument he cited the words of Lord Goddard CJ in R v Whybrow ((1951) 35 Cr App Rep 
141 at 146): 

'Therefore, if one person attacks another, inflicting a wound in such a way that an ordinary, reasonable person must 
know that at least grievous bodily harm will result, and death results, there is the malice aforethought sufficient to sup-
port the charge of murder. But, if the charge is one of attempted murder, the intent becomes the principal ingredient of 
the crime. It may be said that the law, which is not always logical, is somewhat illogical in saying that, if one attacks a 
person intending to do grievous bodily harm and death results, that is murder, but that if one attacks a person and only 
intends to do grievous bodily harm, and death does not result, it is not attempted murder, but wounding with intent to do 
grievous bodily harm. It is not really illogical because, in that particular case, the intent is the essence of the crime 
while, where the death of another is caused, the necessity is to prove malice aforethought, which is supplied in law by 
proving intent to do grievous bodily harm.' 

 
 

Our attention was invited to the Divisional Court case of Davey v Lee. The point in that case was the charac-
ter of the act necessary to constitute attempt. No question arose as to the state of mind accompanying the 
act. However Lord Parker CJ said ([1967] 2 All ER at 425, [1968] 1 QB at 370): 

'What amounts to an attempt has been described variously in the authorities, and, for my part, I prefer to adopt the 
definition given in STEPHEN'S DIGEST OF CRIMINAL LAW where it says that

b
: "An attempt to commit a crime is an 

act done with an intent to commit that crime, and forming part of a series of acts which would constitute its actual com-
mission if it were not interrupted."' 

 
 

Before passing from that case it is not inappropriate to observe as relevant to the present case the words of 
Diplock LJ ([1967] 2 All ER at 425, [1968] 1 QB at 371): 
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b
     5th Edn (1894), art 50 

 
 

'There are some branches of the criminal law in which it is permitted for Justices and Juries to use their common 
sense. I am glad to find that I am not constrained by the authorities to say that the law of attempt is excluded from 
those branches.' 

 
 

In Archbold's Criminal Pleading, Evidence and Practice, the learned editors distinguish mere intention from 
attempt and state

c
: 

 
 
 
 

c
     38th Edn (1973), para 4102 

 
 

'But in all cases where the attempt to commit a crime is manifested by any overt act, the party may be indicted for an 
attempt to commit the offence ... ' 

 
 

They cite R v Higgins and R v Duckworth in support. The implication is that the offence of attempt requires 
proof of two elements (i) intent and (ii) an overt act or acts. 
 

The learned editor of Russell on Crime
d
 expresses it thus: 

 
 
 
 

d
     12th Edn (1964), p 177 

 
 

'Since an attempt to commit an offence is itself a crime at common law it follows that the common law principles as to 
actus reus and mens rea must be satisfied. The prosecution therefore must prove--(a) that the offender's physical con-
duct reached the point which the law prohibits ... and (b) that in pursuing this line of conduct he was activated by the 
intention (the mens rea) to go further  

 
[1975] 2 All ER 193 at  198 

and to achieve a definite end which is a specific crime (i.e., which is another actus reus).' 
 
 

We find it unnecessary to refer to the remaining authorities (other than Hyam v Director of Public Prosecu-
tions, to which we refer later) cited in the course of argument. In our judgment it is well established law that 
intent (mens rea) is an essential ingredient of the offence of attempt. This principle does not seem to have 
presented any problems, such as those related to the character of the act relied on as constituting the at-
tempt, in the earlier cases. Insofar as the learned judge directed the jury that it was not necessary to prove 
any intent in relation to count 2 he fell into error. 
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That does not, however, dispose of this appeal. As has been pointed out, the judge varied the terms of the 
direction in his answer to the jury's question. It has been necessary, therefore, to consider whether taken as 
a whole the directions did, by the words 'he must have realised ... that such driving, unless it were to stop ... 
was likely to cause bodily harm if he went on, or he was reckless as to whether bodily harm was caused' in-
clude the need for proof of the element of mens rea. The first question we have to answer is: what is the 
meaning of 'intention' when that word is used to describe the mens rea in attempt? It is to be distinguished 
from 'motive' in the sense of an emotion leading to action; it has never been suggested that such a meaning 
is appropriate to 'intention' in this context. It is equally clear that the word means what is often referred to as 
'specific intent' and can be defined as 'a decision to bring about a certain consequence' or as the 'aim.' 
 

In Hyam ([1974] 2 All ER at 51, 52, [1974] 2 WLR at 617) Lord Hailsham of St Marylebone cited with ap-
proval the judicial interpretation of 'intention' or 'intent' applied by Asquith LJ in Cunliffe v Goodman ([1950] 1 
All ER 720 at 724, [1950] 2 KB 237 at 253): 

'An "intention" to my mind, connotes a state of affairs which the party "intending"--I will call him X.--does more than 
merely contemplate. It connotes a state of affairs which, on the contrary, he decides, so far as in him lies, to bring 
about, and which, in point of possibility, he has a reasonable prospect of being able to bring about, by his own act of 
volition.' 

 
 

If that interpretation of 'intent' is adopted as the meaning of mens rea in the offence of attempt, it is not wide 
enough to justify the direction in the present case. The direction, taken as a whole, can be supported as ac-
curate only if the necessary mens rea included not only specific intent but also the state of mind of one who 
realises that, if his conduct continues, the likely consequence is the commission of the complete offence and 
who continues his conduct in that realisation, or the state of mind of one who, knowing that continuation of 
his conduct is likely to result in the commission of the complete offence, is reckless as to whether or not that 
is the result. 
 

In Hyam, a case of murder, Ackner J directed the jury that knowledge of the accused that it was highly prob-
able that her act would result in death or grievous bodily harm established the necessary intent to prove 
murder. The question of law certified by the Court of Appeal was: 

'Is malice aforethought in the crime of murder established by proof beyond reasonable doubt that when doing the act 
which led to the death of another the accused knew that it was highly probable that the act would result in death or se-
rious bodily harm?' 

 
 

In their Lordships' House it was suggested in argument that the fact that a state of affairs is correctly fore-
seen as a highly probable consequence of what is done is the  

[1975] 2 All ER 193 at  199 

 

same thing as the fact that the state of affairs is intended. Lord Hailsham of St Marylebone rejected that ar-
gument. 
 

Viscount Dilhorne said ([1974] 2 All ER at 59, [1974] 2 WLR at 625): 

'While I do not think that it is strictly necessary in this case to decide whether such knowledge establishes the neces-
sary intent, for, if Ackner J was wrong about that, it is not such a misdirection as would warrant the quashing of the 
conviction as, even if it did not establish intent, it was correct in that such knowledge amounted to malice aforethought, 
I am inclined to the view that Ackner J was correct. A man may do an act with a number of intentions. If he does it de-
liberately and intentionally, knowing that when he does it it is highly probable that grievous bodily harm will result, I 
think most people would say and be justified in saying that whatever other intentions he may have had as well, he at 
least intended grievous bodily harm.' 

 
 

Lord Diplock said ([1974] 2 All ER at 62, [1974] 2 WLR at 629): 
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'This appeal raises two separate questions. The first is common to all crimes of this class. It is: what is the attitude of 
mind of the accused towards the particular evil consequence of his physical act that must be proved in order to consti-
tute the offence.' 

 
 

By 'crimes of this class' Lord Diplock was referring to the class of crime-- 

'in which the mental element or mens rea necessary to constitute the offence in English law includes the attitude of 
mind of the accused, not only towards his physical act itself which is the actus reus of the offence, as is the case with 
manslaughter, but also towards a particular evil consequence of that act.' 

 
 

As to the first, and for present purposes the only, relevant question Lord Diplock said ([1974] 2 All ER at 63, 
[1974] 2 WLR at 629): 

'I do not desire to say more than that I agree with those of your Lordships who take the uncomplicated view that in 
crimes of this class no distinction is to be drawn in English law between the state of mind of one who does an act be-
cause he desires it to produce a particular evil consequence and the state of mind of one who does the act knowing full 
well that it is likely to produce that consequence although it may not be the object he was seeking to achieve by doing 
the act. What is common to both these states of mind is willingness to produce the particular evil consequence: and 
this, in my view, is the mens rea needed to satisfy a requirement whether imposed by statute or existing at common 
law, that in order to constitute the offence with which the accused is charged he must have acted with "intent" to pro-
duce a particular evil consequence or, in the ancient phrase which still survives in crimes of homicide, with "malice 
aforethought".' 

 
 

The speech of Lord Cross of Chelsea is, as we read it, confined to the consideration of the state of mind, 
malice aforethought, relevant to the charge of murder and the reasoning is not applied to any wider class of 
crime. Lord Cross, for the purposes of the case, accepted as an accurate statement of the law of malice 
aforethought art 223 of Stephen's Digest of the Criminal Law

e
 which includes both (a) intention to kill or to 

cause grievous bodily harm and (b) knowledge that the act which causes death will probably cause death or 
grievous bodily harm. The only criticism he thought could  
 
 
 
 

e
     (1877), p 144 

[1975] 2 All ER 193 at  200 
 

 
 
 

be directed at the summing-up was that by inserting 'highly' before 'probably' it was unduly favourable to the 
accused. There is no passage relevant for present purposes in the speech of Lord Kilbrandon whose conclu-
sions were the same as those of Lord Diplock. 
 

We do not find in the speeches of their Lordships in Hyam ([1974] 2 All ER 41, [1974] 2 WLR at 607) any-
thing which binds us to hold that mens rea in the offence of attempt is proved by establishing beyond rea-
sonable doubt that the accused knew or correctly foresaw that the consequences of his act unless inter-
rupted would 'as a high degree of probability', or would be 'likely' to, be the commission of the complete of-
fence. Nor do we find authority in that case for the proposition that a reckless state of mind is sufficient to 
constitute the mens rea in the offence of attempt. 
 

Prior to the enactment of the Criminal Justice Act 1967, s 8, the standard test in English law of a man's state 
of mind in the commission of an act was the foreseeable or natural consequence of the act. Therefore it 
could be said that when a person applied his mind to the consequences that did happen and foresaw that 
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they would probably happen, he intended them to happen, whether he wanted them to happen or not. So 
knowledge of the foreseeable consequence could be said to be a form of 'intent'. Section 8 reads: 

'A court or jury, in determining whether a person has committed an offence,--(a) shall not be bound in law to infer that 
he intended or foresaw a result of his actions by reason only of its being a natural and probable consequence of those 
actions but (b) shall decide whether he did intend or foresee that result by reference to all the evidence, drawing such 
inferences from the evidence as appear proper in the circumstances.' 

 
 

Thus, on the question whether or not the accused had the necessary intent in relation to a charge of attempt, 
evidence tending to establish directly, or by inference, that the accused knew or foresaw that the likely con-
sequence, and, even more so, the highly probable consequence, of his act--unless interrupted--would be the 
commission of the completed offence, is relevant material for the consideration of the jury. In our judgment, 
evidence of knowledge of likely consequences, or from which knowledge of likely consequences can be in-
ferred, is evidence by which intent may be established but it is not, in relation to the offence of attempt, to be 
equated with intent. If the jury find such knowledge established they may and, using common sense, they 
probably will find intent proved, but it is not the case that they must do so. 
 

An attempt to commit crime is itself an offence. Often it is a grave offence. Often it is as morally culpable as 
the completed offence which is attempted but not in fact committed. Nevertheless it falls within the class of 
conduct which is preparatory to the commission of a crime and is one step removed from the offence which 
is attempted. The court must not strain to bring within the offence of attempt conduct which does not fall 
within the well-established bounds of the offence. On the contrary, the court must safeguard against exten-
sion of those bounds save by the authority of Parliament. The bounds are presently set requiring proof of 
specific intent, a decision to bring about, insofar as it lies within the accused's power, the commission of the 
offence which it is alleged the accused attempted to commit, no matter whether the accused desired that 
consequence of his act or not. 
 

In the present case the final direction was bad in law. Not only did the judge maintain the exclusion of 'intent' 
as an ingredient of the offence in count 2, but he introduced an alternative basis for a conviction which did 
not and could not constitute the necessary mens rea. 
 

We are indebted to counsel for their arguments. 
 

It is for the above reasons that we allowed the appeal against conviction on count 2.  
[1975] 2 All ER 193 at  201 

 

Fortunately, in the interests of justice, the jury convicted of dangerous driving and that conviction stands, as 
does the richly deserved sentence of 12 months' imprisonment. 
 

Appeal allowed in part. 
 
Solicitors: Ormerod, Morris & Dumont, Coulsdon (for the appellant); Wonter & Sons (for the Crown). 
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