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Our general approach  

1. We are of the view that the law relating to insanity in the criminal law is in many ways unsatisfactory 
and at the least it requires to be re-stated in order to reflect contemporary legal, medical, and social 
ideas and beliefs. Insanity is a term used in two different contexts in the criminal law.  

 

Insanity as a defence  

1. We take the view that the law of insanity as a defence to a criminal charge needs to be brought up to 
date to reflect the language and concepts of the 21

st 

Century. Indeed we think that the word 'insanity' 
itself should no longer be used in the criminal law, and we suggest instead a 'defence of mental 
disorder.'  

2. But it is not just the name but the substance of the defence that calls for reform. At present Scots law 
uses a test which derives from a book written in 1797 (Hume's Commentaries) and uses out-of-date 
language ('absolute alienation of reason') which causes problems for people, such as psychiatric experts 
and jurors, who have to apply the test. We believe that the test would be easier to apply if it simply 
referred to the existence of a mental disorder suffered by the accused. In our view a person should be 
excused from criminal liability if the presence of a mental disorder meant that he or she did not fully or 
rationally understand his or her conduct at the time of the offence. For this reason we propose that the 
defence should be defined in terms of the accused's failure to appreciate his or her conduct.  

3. In some legal systems the 'insanity' defence includes failures by the accused to control his or her 
behaviour as a result of mental disorder (a so-called volitional element of the defence). We are 
undecided whether Scots law should include any volitional element in the new mental disorder 
defence. The proposed test of appreciation of conduct, if understood in a wide sense, should cover all 
cases where a person's mental disorder should excuse his or her criminal acts. However we have not 
reached a concluded view on this particular issue.  

 

In summary our proposals on 'insanity' as a defence are as follows:  

• The defence should be known as 'mental disorder.' Where it is successfully raised, the accused 
would receive a verdict of 'not guilty by reason of mental disorder.'  
• The defence should require the presence of a mental disorder suffered by the accused at the time of 
the alleged offence. The term 'mental disorder' should not be defined in statute. The existence (or non-
existence) of a mental disorder in a particular case would be a matter for expert, psychiatric evidence.  
• The core element of the defence is that by reason of a mental disorder at the relevant time the 
accused was unable to appreciate the nature of the conduct forming the basis of the charge.  
• Rather than make a positive proposal, we ask the question whether the definition of the defence 
should contain any reference to the accused's volitional incapacities or disabilities.  
  



Our Law commission, on the breadth of the review currently 

underway 2008 

Unfitness to Plead and the Insanity Defence 

Background 

Given the vulnerability of the mentally ill and the increasing frequency with which they are coming into contact with 

the criminal justice system, modern criminal law should be informed by modern science, and in particular by modern 

psychiatric thinking. 

The problems with the existing law are many and serious.  The current test for determining fitness to plead dates 

from 1836 and the current rules for determining legal insanity date from 1842.   In those days, the science of 

psychiatry was in its infancy. 

The application of these antiquated rules is becoming increasingly difficult and artificial.  For example, the key 

concept of "disease of the mind" has no agreed psychiatric meaning.  As interpreted by the courts, it has even come 

to include conditions that are not mental disorders, such as epilepsy and diabetes.  The stringent test of capacity for 

the purposes of fitness to plead also needs to be reconsidered and should be contrasted with the much wider test 

contained in the Mental Capacity Act 2005. 

Other important questions to be answered include: what is the exact scope of a trial of the facts following a finding 

of unfitness to plead?  What issues can be raised by the defendant, in particular "defences" of accident, mistake and 

self-defence?  What are the relationships between insanity, automatism and diminished responsibility? 

The project will draw on relevant empirical evidence and comparative jurisdictions in an attempt to identify better 

and more up to date legal tests and rules for determining fitness to plead and legal insanity. 

  



 

September 19, 2009 

Sleepwalking: You wouldn’t credit what you can do 
while you're meant to be at rest 
This condition is increasingly being used as a defence in court. So what are we really capable of 
doing as we slumber 

 
Simon Crompton  

In September last year Donna Sheppard-Saunders, a 33-year-old from West Sussex, held a pillow over her sleeping 

mother’s face for 30 seconds before stopping as her mother struggled and called out for help. In June she was 

acquitted of attempted murder because the court accepted that she was sleepwalking and was thus unaware of her 

actions.  

This is not an isolated case. The British courts are faced with an upsurge of “I did it in my sleep” defences for crimes 

from dangerous driving to murder. The problem that this presents for lawyers and sleep experts is the subject of a 

conference this week at the Royal Society of Medicine.  

To the outsider, such cases prompt scepticism. But the sleep specialists who provide expert testimony at these cases 

know that many people are capable of carrying out very uncharacteristic actions while asleep as a result of sleep 

disorders. Between 2 per cent and 4 per cent of adults sleepwalk, and there is plenty of evidence that strange 

somnambulistic actions such as walking through hotels naked and urinating in cupboards are extremely common. 

Does that mean, then, that many of us are capable of committing crimes in our sleep?  

Sleepwalking is caused by a “wiring error” in the brain. If a sleeping person is disturbed, the primitive, instinctive parts 

of the brain spring into life but the conscious controlling part does not. It’s more likely to happen if we have a family 

history of sleepwalking, or are tired or stressed or have been drinking.  

Dr Chris Idzikowski, Director of the Edinburgh Sleep Centre, who will be chairing the Royal Society of Medicine 

conference, has given evidence in about 30 court cases involving sleepwalking. “I do think it is being used more often 

as a defence, possibly because the media has made people more aware of it,” he says. “For some people there’s no 

doubt it’s a concoction, but for others there’s enough in the patterns of behaviour, and past history of sleepwalking, to 

suggest there’s something there.”  

The reason for the upsurge could partly be because of a quirk in English law. The barrister William Wilson, Professor 

of Criminal Law at the University of London and a speaker at the conference, says that in English law only people who 

have made a conscious decision to commit a crime can be punished for it. Sleepwalking, therefore, makes a good 

defence, particularly since it is hard to disprove. A person who has convinced a court that he or she committed a crime 

while sleepwalking may, under English law, be found “not guilty by reason of insanity” (even though this has nothing to 

do with the medical idea of insanity). Until recently, this almost inevitably resulted in being detained in a psychiatric 

institution.  

New legislation, however, has meant that someone the court finds “insane” is much less likely to be detained. “It’s an 

incredibly difficult area for the law,” Wilson says.  



To try to clarify this grey area, an American professor, Michel Cramer-Borneman, has developed the first sleep-

forensics unit, at the Minnesota Regional Sleep Disorders Centre, as an expert resource for the legal profession. 

Having reviewed all legal cases in the UK and the United States involving sleepwalking, he has come to the 

conclusion that the majority (unlike the cases cited in this article) are “bogus”.  

He says that the genuine cases of people committing violence while sleepwalking are exceedingly rare, but people 

behaving sexually in their sleep — or sexsomnia, as it is known — is quite common. And all of us have the capacity to 

do something out of character while asleep, he believes. “Sleep disorders are part of the human condition,” he says. 

“Their peak prevalence is in childhood, when they are quite benign, and after that they diminish because, as the brain 

develops, so do the neuronal networks that repress these kinds of behaviours.”  

So, should we be worried about the harm that we or those close to us might do while asleep? Not according to the 

consultant neurophysiologist and sleep researcher Dr Peter Fenwick, who believes the greatest risk of harm is to 

sleepwalkers themselves. He, unlike Professor Cramer-Borneman, insists that sleepwalking occurs only if you have a 

genetic susceptibility. “Sleepwalkers do kill themselves by walking out of windows, and I get many of these cases 

referred to me by the coroner,” he says.  

There are three rules, he says, if you or a member of your family sleepwalk: one, lock the windows; two, lock the door; 

three, don’t sleep in the nude.  

Curious case of...  

Ken Parks, acquitted in Canada in 1987 of bludgeoning his mother-in-law to death with a tyre lever, and attempting to 

murder his father-in-law, having driven 15 miles to their home. He had a history of sleepwalking and said that his 

actions took place after he nodded off in front of the television.  

James Bilton, 22, from York, cleared in 1985 of raping a woman in his flat, having said that he suffered from 

sleepwalking since age 13 A German teenager, 17, who stepped out of a fourth-storey window and fell 10m to the 

ground, where he continued to sleep until he was awoken by police despite suffering a broken arm and leg. He had 

not been drinking or taking drugs.  

 

  
  



 

  

October 26, 2004 

When sleeping is illegal but sleepingwalking is not 
THE contours of the criminal law need to match most people’s ideas of right and wrong. In recent weeks, both in Britain and France, the 

boundaries of what amounts to a crime have come under heated courtroom debate.  

In one case a “sleepwalking” man who crashed his car into a wall was acquitted of drunken driving, and in the other a 

drunk man found asleep in his van had his conviction for being “in charge of a vehicle while unfit” confirmed.  

William Bough, 48, a Gulf War veteran, was three and a half times over the legal limit but magistrates acquitted him 

after hearing evidence from a clinical psychologist that he had been sleepwalking. Bough, of Garstang, near Preston, 

told West Allerdale and Keswick Magistrates’ Court that he had no memory of getting into his car or of the crash, in 

which he hit a wall at Lillyhall, Workington. The expert evidence, including a 17-page report on Bough’s condition, 

convinced the bench that the defendant was suffering from somnambulism and was probably “sleepwalking” at the 

wheel when the accident happened last year. The case was dismissed after a five-hour trial.  

The court was told that Bough had been suffering from post-traumatic stress disorder since the Gulf War. He had 

been staying with his mother so that he could accompany her when she was admitted to hospital the following day. He 

admitted to having had “a few drinks”. After the crash, he was found dressed in a T-shirt that he normally wore in bed. 

He had also left his driving glasses in his overnight bag.  

The law offers a defence of automatism to defendants who can show that their behaviour was involuntary. 

Somnambulism is a form of automatism, in which behaviour does not flow from conscious decisions or will. It has 

been clearly recognised by the courts as a defence since 1961. The somnambulism defence is, though, not always 

without consequence for the defendant. In 1991, at Bristol Crown Court, Barry Burgess was sent to a secure hospital 

after being found “not guilty by reason of insanity” of having brutally attacked a woman neighbour while sleepwalking. 

This unusual verdict reflected the fact that his somnambulism had not been triggered by an external event but had 

developed in him organically. In 2002 the Court of Appeal confirmed that if external factors (such as the taking of 

prescription drugs and drink) operate on an underlying condition that would not otherwise produce a state of 

automatism then the defence is possible and should go to a jury.  

A different principle arose in the case of Peter Sheldrake, of Hatfield Peverel, Essex, who was found asleep in his van 

in a car park in 2001. He claimed that he had made attempts to arrange alternative transport home but was convicted 

at Colchester Magistrates’ Court of being in charge of the vehicle while unfit, and given 160 hours of community 

service. Sheldrake failed to convince the magistrates that he had not intended to drive the vehicle, and later 

complained that he should not have to prove his innocence.  

Upholding the conviction, the House of Lords has ruled this month that the charge under the 1988 Road Traffic Act did 

not infringe the right to a fair trial provided for in Article 6(2) of the European Convention on Human Rights. There was 

in the charge no irrebuttable presumption of guilt, and defendants were given a reasonable scope to exonerate 

themselves. Lord Bingham of Cornhill ruled that the offence of being “in charge while unfit” did not require proof from 

the prosecution of an “intention to drive”. There were, he noted, many instances of legislation in which “Parliament has 

clearly intended to attach criminal consequences to proof of defined facts, irrespective of an individual’s state of mind”.  

Strasbourg jurisprudence has also condoned such laws. In a 1988 decision it was noted that the contracting states 

could “penalise a simple or objective fact, as such, irrespective of whether it results from criminal intent or from 

negligence”. Lord Bingham explained that in cases such as those of “being in charge of a vehicle while unfit”, the task 

of the court was to “assess whether a burden enacted by Parliament unjustifiably infringes the presumption of 

innocence”. In this case, bearing in mind the seriousness of the wrong to be controlled, and the opportunity of the 

defendant to rebut the charge (by showing that there was no likelihood of his driving while drunk), the Act was 

proportionate to the mischief to be addressed. Lord Bingham noted that a person in charge of a car when unfit would 

be expected to hand the keys to someone else or stay well away from his vehicle.  



In 1935, in his entertaining Misleading Cases, A.P. Herbert wrote that “there is no juridical distinction between 

firearms, wild beasts, and motor cars where the safety and peace of the King’s subjects on the King’s highway are 

concerned”. Indeed, the elegance and logic of much legal reasoning are no more obvious to all at first sight than is the 

science of computer programming, but they can usually be discovered with study.  

The author is Professor of Law, and Director of the Centre for Law, at the Open University  
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Yet more facts about the insanity defence 
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*Crim. L.R. 399  Summary: This paper presents a summary of the continuing impact of the 

Criminal Procedure (Insanity and Unfitness to Plead) Act 1991 on the defence of insanity. In 

doing so it gives an analysis of the effects of the second five years of the 1991 Act from 

1997-2001.  

On June 27, 1991 Parliament enacted the Criminal Procedure (Insanity and Unfitness to Plead) Act. This 

statute, which came into operation on January 1, 1992, resulted from major dissatisfaction with the way in 

which those found unfit to plead or not guilty by reason of insanity were dealt with under the Criminal 

Procedure (Insanity) Act 1964. In particular, under the 1964 legislation there was only one form of disposal 

in respect of such cases which was the equivalent of indefinite and indeterminate hospitalisation. Although 

the 1991 Act did not change the legal test for insanity, which remains governed by the M'Naghten rules, 1 it 

did introduce much needed flexibility of disposal. This meant that in addition to the indefinite hospitalisation 

under the 1964 Act, the court was given the discretion (except where the charge is murder) to order 

admission to hospital without the equivalent of restrictions; or make a guardianship order under the Mental 

Health Act 1983, or a supervision and treatment order, or an order for *Crim. L.R. 400  an absolute 

discharge of the accused. 2 Research into the first five years of the operation of the 1991 Act (1992-96) 

concluded that the introduction of flexibility of disposal (except in murder cases) had removed a central 

disincentive to seeking a verdict of NGRI. As a result a striking finding during this research period was that 

community-based disposals were being fully utilised by the courts. 3 This in turn strongly indicated that the 

insanity defence should no longer be regarded with suspicion and fear, as was so clearly the case under the 

1964 Act. 

Research into the second five-year period (1997-2001) of the operation of the 1991 Act has now been 

completed. This paper contains a brief analysis of the results of that study as it relates to the defence of 

insanity. 4 The primary source of information used was again the relevant court and post-trial files. 

Unfortunately in seven of the cases no such access was possible for a variety of reasons. However, some 

basic statistical information was still able to be collected in these cases. 

The research findings 

As can be seen from Table 1 below a finding of not guilty by reason of insanity (“NGRI”) remains a relatively 

infrequent occurrence in England. Table 1 gives the annual number of findings of NGRI for the last five years 

of the operation of the original 1964 Act, the first five years and the second five years of the 1991 Act, the 

latter being the subject of this study. What is immediately noticeable is the gradual but steady rise in the 

number of NGRI findings. In the second five years there was an average of 14.4 findings of NGRI compared 

to an average of 8.8 findings of NGRI in the first five years. This compares to an average of four from 1987-

91 (and 3.6 in the previous five years from 1982-86, n = 18). Indeed, the number of cases in the second 

five years of the new legislation (n = 72) is close to the total for the 17-year period from 1975-91 prior to 

the 1991 Act (n = 69). The overall total for the first 10 years of the 1991 Act is 116 NGRI findings, giving an 

average of 11.6 findings. 

Although it remains difficult to be confident about any particular reason for the continued increase, one may 

speculate that the new legislation has gradually become more widely known by lawyers and psychiatrists. 

This in turn may have led to an appreciation that the 1991 Act, by introducing flexibility of disposal, has 

removed the glaring disincentive contained in the 1964 Act of running a defence of NGRI. 

Table 1--The insanity findings 

by year 

la 1964 Act Final 5 years 1b 1991 Act 1st 5 1c 1991 Act 2nd 5 
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years years 

Year Number Year Number Year Number 

1987 2 1992 6 1997 10 

1988 4 1993 5 1998 16 

1989 3 1994 8 1999 17 

1990 4 1995 12 2000 14 

1991 7 1996 13 2001 15 

Total 20 Total 44 Total 72 

Table 2--Diagnostic groups 

Primary Diagnosis Numbers Per cent 

Schizophrenia (& associated7) 36 50.0% 

Acute/transient psychosis 5 6.9% 

Depressive/anxiety disorders 8 11.1% 

Epilepsy/post ictal state 7 9.7% 

Hypomania 3 4.2% 

Drug-induced psychosis 3 4.2% 

Brain damage 1 1.4% 

Delirium tremens 1 1.4% 



No details available 8 11.1% 

Total 72 100.0% 

*Crim. L.R. 401  With regard to diagnostic groups, the picture is similar to the first five years of the 

operation of the 1991 Act 5 and to the operation of 1964 Act, 6 with schizophrenia dominating. The diagnoses 

at the time of the commission of the offences are presented in Table 2. 

With regard to sex and age, unsurprisingly males continue to constitute the vast majority of defendants with 

70 (97.2 per cent) males compared to 2 (2.8 per cent) females. However, the reduction in the latter is 

marked in that the figure for the first five years of the operation of the 1991 Act was 18.2 per cent (n = 8) 

females. 

Table 3--Sex/age distribution 

  Sex of accused Total 

  Male Female  

Age range of accused up to 19 2 0 2 

 20-29 24 1 25 

 30-39 25 0 25 

 40-49 12 1 13 

 50-59 5 0 5 

 60-69 2 0 2 

Total  70 2 72 

*Crim. L.R. 402  The mean age for defendants at the time of the alleged offence was 34.3 7 (range 17-62). 

Table 3 gives a breakdown of sex/age distribution. 

Ethnicity  

The ethnic breakdown is presented in Table 4. 

Of the above groups, 17 (23.6 per cent) individuals were born outside the United Kingdom. With regard to 

criminal records 36.1 per cent (n = 26) of the sample had previous convictions (for 9.7 per cent, n = 7 of 

the sample no information was available on this issue). As for psychiatric history 72.2 per cent (n = 52) had 

some prior contact with psychiatric services (for 11.1 per cent, n = 8 of the sample no information was 

available on this issue), 44 of whom had received psychiatric treatment in hospital. 

A breakdown of the offences for which a verdict of NGRI was returned is presented below in Table 5. 

While the predominance of offences against the person is similar to that found under the first five years of 

the 1991 Act and 1964 Act, what remains apparent is the small number of murder charges. Under the 1964 

Act murder accounted for almost one third of the cases. 8 After the first five years of the 1991 Act this had 
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dropped to a mere four cases (9.1 per cent) compared to seven cases (9.7 per cent) during the current 

research period. It seems likely that the automatic restriction order which an NGRI verdict for murder 

attracts is likely to have continued to act as a major disincentive, with the result that some defendants may 

have preferred to seek a manslaughter verdict on the basis of diminished responsibility. 

The insanity trial  

The Crown Court files could not shed light on the intricacies of the trial process. 

However, a limited amount of information regarding the narrative of the court proceedings was available in a 

minority of cases from the court logs or from counsels' post-trial summaries. This is given below in Table 6. 

Table 4--Born UK * ethnic group cross-

tabulation 

  Ethnic 

group 

Total 

  White Black Asian Other Not 

known 

 

Born yes 43 4 1 0 0 48 

UK no 10 3 2 2 0 17 

 not       

 known 0 0 0 0 7 7 

Total  53 7 3 2 7 72 

Table 5--Main offence charged 

Main offence charged Frequency Per cent 

Murder 7 9.7 

Attempted murder 16 22.2 

GBH 12 16.7 

ABH 8 11.1 

Arson 8 11.1 



Robbery 3 4.2 

Burglary 4 5.6 

Rape 1 1.4 

Indecent assault 4 5.6 

Threats to kill 4 5.6 

Child abduction 2 2.8 

Causing death by dangerous driving 2 2.8 

Administer noxious thing 1 1.4 

Total 72 100.0 

Table 6--Role of the jury  

Role of jury Number 

No jury sworn 1 

Jury directed/no dispute between parties 18 

Normal jury deliberation 10 

No information/uncertain 43 

Total 72 

*Crim. L.R. 403  It can be seen that in a single case no jury was in fact empanelled and a formal finding of 

NGRI was entered. The wording of the 1991 Act specifically states in s.1(1): 

*Crim. L.R. 404  “A jury shall not return a special verdict under section 2 of the Trial of the Lunatics Act 

1883 (acquittal on ground of insanity) except on the written or oral evidence of two or more registered 

medical practitioners at least one of whom is duly approved.” 

This matter was resolved by the Divisional Court in R. v Maidstone Crown Court Ex p. Harrow LBC. 9 

In that case the accused was permitted to enter a plea of NGRI to an arson charge and was made subject to 
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a supervision and treatment order without any jury being empanelled to determine the question of insanity. 

In setting aside the order and remitting the case to be tried by a jury Mitchell J. said: 

“Regardless of whether the prosecution challenges the claim … a plea of „not guilty by reason of insanity‟ 

(providing the accused is fit to plead and be tried), must be followed by the trial of that issue by a jury … 

The court proceeded to „disposal‟ rather than to the empanelling of a jury to try the questions raised by the 

plea … The judge had no jurisdiction to do what he did. Unless a jury had returned a special verdict of „not 

guilty by reason of insanity‟ the judge had no jurisdiction to make any disposal order … a defendant who 

entered a plea of „not guilty by reason of insanity‟ to a charge of arson has still to be tried by a jury.” 10  

In the first five-year study there were eight such cases where no jury was sworn. 11 This has now reduced to 

one case decided prior to R. v Maidstone Crown Court Ex p. London Borough of Harrow referred to 

above. A case such as this is clearly wrong and until the law is changed by Parliament all NGRI verdicts must 

continue to be returned by a jury. 

In this connection, the issue of the actual role of the jury is again of interest in that (albeit in a minority of 

the whole sample) of those cases where such information was available there was evidence that on 18 other 

occasions the jury was either formally directed to return a verdict of NGRI or was presented (as fact-finders) 

with a situation where all parties, bolstered by expert evidence, agreed beforehand that the case was one of 

NGRI. This continues a trend which was found in the first five-year study, 12 namely, that many juries 

continue to have little real deliberative role in NGRI cases. In this context it is of note that the role of the 

jury has recently been abolished and replaced by a judge-only hearing in respect of findings of unfitness to 

plead 13 partly because it also had no real deliberative role to play. 14 The crucial difference of course is that 

an unfitness to plead hearing is just that and has no bearing on the issue of criminal responsibility which is 

central to the insanity defence. Nevertheless, the question legitimately arises as to whether it might not be 

time to consider giving the prosecution and the court the power to accept a plea of NGRI (much as in cases 

of diminished responsibility) without the need for a jury trial. 

*Crim. L.R. 405 The psychiatric reports and the M'Naghten rules 

The psychiatric reports in the Crown Court files which addressed the issue of the insanity defence were all 

analysed. The maximum number of such reports on any one file was five. Although there was a total of eight 

cases in the sample where there were no reports (including the seven cases where access to the files was 

unavailable) the grand total of reports was 161. 15  

Table 7 below is an attempt to show how the M'Naghten rules were used in the 161 reports. 

In six of the cases there was clear evidence of contradictory opinion between the psychiatrists as to whether 

a finding of NGRI could be supported. This meant that there were six reports (four for the CPS, one for the 

court and one for the defence) from six cases which concluded that the defendant was not M'Naghten insane 

at the time of the offence. Having regard to the fact there were 161 reports in the research sample it seems 

likely that cases giving rise to this type of disagreement are rare. 

In addition, a further 24 reports failed to address the issue at all, whilst another 73 (excluding four of the six 

reports referred to above in the contradictory opinion cases) reports indicated that the defendant was insane 

at the time of the offence, but did not make express mention of the M'Naghten rules or were ambiguous. 

The following is a typical example. 

In a case of attempted murder: “It is my opinion that at the time of the offence, he was „insane‟, i.e. 

suffering from a severe mental illness characterized by auditory hallucinations. He was not responsible for 

his actions at the time of the offence because he felt compelled to obey the voice that was repeatedly telling 

him to attack the victim.” 

Despite this it was clear from many of these reports that the rules were being impliedly relied upon by virtue 

of the fact that reference was made in 65 reports to 1 or both limbs. Of these reports it was found that 24 

considered that both limbs were either satisfied or not satisfied, 18 stated that the “nature and quality limb” 

was either satisfied or not satisfied while 23 stated that the “wrongness limb” was either satisfied or not 

satisfied. 

With regard to the rest of the reports, all 60 including two of the contradictory opinion cases (and including 

the two 3rd limb reports) expressly mentioned the M'Naghten rules. Of these reports it was found that in 48 

reports psychiatrists made reference to the fact that the defendant did or did not know the nature and 

quality of the act. Only six of these reports relied on this test exclusively, while 27 relied on both limbs. If 

one adds the cases which did not expressly mention M'Naghten but made some mention of the “nature and 

quality limb” then the total is 98 reports. 

With regard to the wrongness limb it was found that in a total of 100 reports (22 of which relied on this test 

exclusively, while 49 relied on both limbs) the psychiatrists specifically used the term that the defendant did 

or did not know that his act was “wrong”. Of those 100 reports, 28 made some reference to knowledge 
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Table 7--Limbs of M'Naghten rules 

* M'Naghten mentioned cross-

tabulation 

  N'Naghten 

mentioned 

Total 

  Yes By 

implication 

No  

Limbs of M'Naghten rules Nature & quality limb 

satisfied 

6 15 0 21 

 Nature & quality limb not 

satisfied 

0 1 0 1 

 Wrongness limb satisfied 8 14 0 22 

 Wrongness limb not 

satisfied 

1 1 0 2 

 Both limbs satisfied 27 22 0 49 

 Neither limb mentioned 1 12 24 37 

 Neither limb satisfied 1 2 0 3 

 Nature & quality satisfied 

and wrongness not 

satisfied 

1 2 0 3 

 Wrongness satisfied and 

nature & quality not 

satisfied 

13 8 0 21 

 Third limb satisfied 2 0 0 2 

Total  60 77 24 161 

*Crim. L.R. 406  of legal wrongness, four to both forms of wrongness and 68 to moral or unspecified 

wrongness. 

In previous research it was remarked that: 



“the general impression gained from reading the documentation in these cases was that the wrongness issue 

was being treated in a liberal fashion by all concerned, rather than in the strict manner regularly depicted by 

legal commentators”. 16  

The strict manner referred to is that the defendant did not know that his action was legally wrong. 17 Once 

again in many of the reports the “wrongness” limb was interpreted to cover whether the defendant thought 

his/her actions were legally/morally justified, and/or whether the actions were in perceived self defence 

*Crim. L.R. 407  of themselves or others, in the sense of protecting their physical or spiritual well-being. 

This once more supports the fact that the question many psychiatrists are addressing is “if the delusion that 

the defendant was experiencing at the time of the offence was in fact reality, then would the defendant's 

actions be justified?”--rather than the narrow cognitive test favoured by the law. In this connection it is 

interesting to note that in two cases the same psychiatrist, rather than use the “wrongness” limb, relied on 

what he referred to as “the third limb of the M'Naghten Rules” namely that if the accused “labours under … a 

partial delusion … he must be considered in the same situation as to responsibility as if the facts were real,” 

18 and so may be found NGRI. One of the two reports in question put it as follows: 

“This paranoid delusion caused the accused to believe he was under imminent threat from a group of 

assailants … who were determined to take both his life and those of his wife and nephew. In my opinion this 

account of delusional thinking means that the defendant falls within the meaning of legal insanity.” 

However, specific mention of the “third limb” was exceptional and rather than rely on it many reports, as 

mentioned above utilised the wrongness limb. A typical example of this was as follows: 

In a case of arson with intent to endanger life, the report stated : “At the time of the offence the 

defendant was actively psychotic, he was deluded into believing that he was under the instruction from the 

almighty. It is arguable that within his delusional beliefs he would have been unaware that what he was 

doing was wrong. He believed he was acting in the interests of humanity.” 

Although this report, as was true of many others, does not expressly mention “moral” wrongfulness it seems 

clear from the wording that it is being relied on. This finding again echoes the earlier research in that 

psychiatrists may in many respects be adopting a pragmatic approach by augmenting the strict scope of the 

M'Naghten rules and that the courts by accepting this interpretation are in reality continuing to accept a 

wider interpretation of the rules. 

The disposals 

A breakdown of the disposals is provided in Table 8 below. 

These results bear a striking similarity to those found in the first five years' study. 

So once again, apart from guardianship, 19 it is clear that community-based orders, which form slightly over 

50 per cent (52.8 per cent, n = 38 cases) of the disposals, continue to be well utilised. This figure compares 

with 52.2 per cent (n = 23) in the first five years' study. In addition, if the seven mandatory disposals in 

relation to murder are ignored although the percentage of community disposals rises to 58.5 per cent, this is 

a mere one per cent higher than in the first five years' cases (57.5 per cent). Further, as before it is again 

important to note that these disposals continue not to be used solely for minor offences. Table 9 shows that 

supervision and treatment orders were used for charges of attempted murder, GBH, arson and robbery while 

absolute discharges were considered appropriate for charges of GBH, making threats to kill and causing 

death by dangerous driving. 

Table 8--Disposals 

Disposal Frequency Percent Cumulative per cent 

Admission order with restrictions without limit of time 27 37.5 37.5 

Admission order 7 9.7 47.2 

Guardianship order 1 1.4 48.6 
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Supervision and treatment order--2 years 26 36.1 84.7 

Supervision and treatment order--under 2 years 4 5.6 90.3 

Absolute discharge 7 9.7 100.0 

Total 72 100.0  

*Crim. L.R. 408  Where hospital admission was ordered it can be seen from Tables 8 and 9 that the 

majority of these cases, 27 out of 34, had a restriction order imposed. If we again omit the seven cases 

where the disposal was mandatory following a charge of murder, it can be observed that when an admission 

order was made and the judge had flexibility as to disposal, in almost 3/4, 74.1 per cent (n = 20), of these 

cases a restriction order was imposed. 

It must be emphasised that the disposals in this study have now been altered by the Domestic Violence, 

Crime and Victims Act 2004 referred to above. 20 A major reason which prompted this change was the need 

for alignment of hospital-based disposals with the Mental Health Act 1983, for those found NGRI and unfit to 

plead. This was due to the fact that the original “admission orders” under the 1991 Act permitted--and 

indeed mandated in relation to those charged with murder but found NGRI or unfit to plead--the 

hospitalisation of those who were not mentally disordered, thus breaching Art.5(1)(e) of the European 

Convention on Human Rights. 21 In order to remedy this the 2004 Act makes it clear that there must be 

medical evidence which justifies detention in hospital on grounds of the defendant's mental state, namely a 

mental disorder within the Mental Health Act 1983 which in turn requires specialist treatment. This applies 

equally to murder charges. So if the conditions for making a hospital order are not met then neither a 

restriction order nor a hospital order can now be made. The Home Office Circular dealing with these 

provisions confirms this stating: 

“… the court is only obliged to make a hospital order with a restriction order on a charge of murder if the 

conditions for making a hospital order are met. If the conditions are not met, for example if the reason for 

the finding of unfitness to plead relate to a physical disorder, the court's options are limited to a supervision 

order or absolute discharge.” 22  

Table 9--

Main 

offence 

charged * 

disposal 

cross-

tabulation 

  Disposals Total 

  Admission 

order with 

restrictions 

without 

limit of 

time 

Admission 

order 

Guardianship 

order 

Supervision 

& 

treatment 

order--2 

years 

Supervision 

& 

treatment 

order--

under 2 

years 

Absolute 

discharge 

 

Main 

offence 

Murder 7 0 0 0 0 0 7 
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charged 

 Attempted 

murder 

11 2 0 3 0 0 16 

 GBH 5 0 0 4 1 2 12 

 ABH 1 1 0 2 1 3 8 

 Arson 1 1 0 6 0 0 8 

 Robbery 0 0 0 3 0 0 3 

 Burglary 1 2 0 1 0 0 4 

 Rape 1 0 0 0 0 0 1 

 Indecent 

assault 

0 1 0 2 1 0 4 

 Threats to 

kill 

0 0 0 3 0 1 4 

 Child 

abduction 

0 0 0 1 1 0 2 

 Death by 

dangerous 

driving 

0 0 1 0 0 1 2 

 Administer 

noxious 

thing 

0 0 0 1 0 0 1 

Total  27 7 1 26 4 7 72 

*Crim. L.R. 410  Although the example given relates only to unfitness to plead a similar result must also 

apply to NGRI where the “insanity” does not result from a psychiatrically-recognised form of mental disorder 

which justifies hospitalisation under the Mental Health Act 1983. 23  

Another related change implemented by the 2004 Act is that the Secretary of State no longer has a role in 

deciding whether or not such defendants who are found unfit to plead or NGRI are admitted to hospital; this 

is now a matter for the court based on the relevant medical evidence. We are continuing to monitor the 

operation of the insanity defence and will report in due course on the impact of this new disposal regime. 
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Conclusions 

The results of this study of NGRI under the second five years of the 1991 Act seem to support the following 

conclusions. 

1. The operation of the 1991 Act from 1997-2001 has resulted in a continued but gradual increase in the use 

of the insanity defence. Offences against the person once again are most prevalent and there continues to 

be only a small number of cases of murder. 

2. The most common diagnosis used to support a defence of insanity continues to be schizophrenia. 

3. The “wrongness limb” under the M'Naghten rules continues to be more regularly used in psychiatric 

reports than the “nature and quality” limb, although many reports (30.5 per cent, n = 49) rely on both 

limbs. In addition, many reports fail to make express mention of M'Naghten but in turn impliedly refer to the 

rules by relying expressly or impliedly on one or both limbs (47.8 per cent, n = 77). 

4. The majority of those found NGRI continue not to be sent to hospital but receive community disposals 

(52.8 per cent, n = 38), particularly supervision and treatment orders (41.7 per cent, n = 30). 

Discussion  

Although findings of NGRI continue to remain a relatively rare occurrence in the context of the totality of 

cases prosecuted in Crown Courts, the changes ushered in by the 1991 Act appear to have slowly halted any 

decline in the number of special verdicts. It would seem, therefore, that as these legislative changes have 

become more widely known the number of findings has continued to rise. 

In relation to insanity, flexibility of disposal was a major change contained in the 1991 Act. This removed a 

central disincentive of seeking a verdict of NGRI with the result that community-based disposals continue to 

be well utilised by the courts, with over 50 per cent of defendants continuing to be the subject of such 

disposals. 

NGRI verdicts continue to be returned mainly for offences of violence, and are committed either as a result 

of automatism or, in the majority of the cases, as a result of florid psychosis. Schizophrenia is clearly the 

most prevalent diagnosis. 

*Crim. L.R. 411  The courts and psychiatrists seem to continue to interpret the M'Naghten rules not in a 

narrow legalistic way but instead apply the rules more widely. The central question addressed by the 

psychiatrists was not in the majority of cases essentially psychiatric. Rather, it was often a question of 

whether, if a delusion had in fact been reality, would the defendant's actions have been legally and/or 

morally justified? The 1991 Act makes it clear that expert testimony is required in all insanity cases. 24 

However, it seems likely that juries in some insanity cases appear to continue to have no role or a purely 

formalistic one in their deliberations. This in turn may give rise to the criticism that a trial of this nature has 

become one of psychiatric experts, who are in fact, addressing a question which is essentially legal and 

moral. 
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(1843) 10 Cl. & F. 200 at 210. The Rules state “that to establish a defence on the ground of insanity, it must be clearly proved that, at 

the time of the committing of the act, the party accused was labouring under such a defect of reason, from disease of the mind, as not to 

know the nature and quality of the act he was doing, or, if he did know it, that he did not know it was wrong”. 

2. 

As of March 31, 2005 these disposals have been reduced to three by virtue of s.23 of the Domestic Violence, Crime and Victims Act 2004. 

This provision abolishes guardianship as an option and now permits the court to make:• a hospital order (with or without a restriction 

order);• a supervision order;• an order for an absolute discharge.The hospital order is now identical to one made under the Mental Health 

Act 1983 and where the legally-insane accused is charged with murder and the court has the power to make such an order, it must 

impose restrictions. These changes, which are not relevant to the current research, were prompted by concerns that the 1991 Act 

disposal regime was not compliant with the Human Rights Act 1998, see below at fn.21. We are continuing to monitor the operation of 

the insanity defence and will report in due course on the impact of this new disposal regime. 

3. 

See R. D. Mackay and G. Kearns, “More Fact(s) about the Insanity Defence” [1999] Crim.L.R. 714. 

4. 

An article dealing with unfitness to plead will follow. 
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See Mackay and Kearns, “More Fact(s) about the Insanity Defence” [1999] Crim.L.R. 714 at p.717 where 52.3 per cent of the sample of 

44 NGRIs were diagnosed as suffering from schizophrenia. 

6. 

See R. D. Mackay, “Fact and Fiction about the Insanity Defence” [1990] Crim LR 247 at p.249 where 51 per cent of the sample of 49 

NGRI's were schizophrenic. 

7. 

All mean ages have been rounded to one decimal place. 

8. 

See Mackay, “Fact and Fiction about the Insanity Defence” [1990] Crim.L.R. 247 at p.248. 

9. 

[1999] 3 All E.R. 542. 

10. 

[1999] 3 All E.R. at 547-548. 

11. 

Mackay and Kearns, fn.5 above, at p.719. 

12. 

Mackay and Kearns, fn.5 above, at p.719, where there were 23 such cases. 

13. 

See Domestic Violence, Crime and Victims Act 1994, s.22. However, the role of the jury is retained in the “trial of the facts”. 

14. 

See Review of the Criminal Courts of England and Wales (2001), at para.213 and Mackay and Kearns, “An upturn in unfitness to plead? 

Disability in relation to the trial under the 1991 Act” [2000] Crim. L.R. 532 at 536. 

15. 

Many of the reports contained an addendum or addenda. In such cases these were not counted as separate but as single reports. 

16. 

R. D. Mackay, “Fact and Fiction about the Insanity Defence” [1990] Crim.L.R. 247 at p.251. 

17. 

See Windle [1962] 2 Q.B. 826. 

18. 

(1843) 10 Cl. & Fin. 200 at 211. 

19. 

Now abolished; see above at fn.2. 

20. 

See above at fn.2. 

21. 

See R. D. Mackay and C. Gearty, “On Being Insane in Jersey: the case of A-G v Jason Prior ” [2001] Crim.L.R. 560. 

22. 

Home Office Circular 24/2005, at para.12. 

23. 

Such a case would be that of diabetic automatism resulting from hyperglycaemia as in Hennessey [1989] 2 All E.R. 9. 

24. 

See Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, s.1(1). 
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